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Foreword
by Edwin Poots, Minister of the Environment

| am delighted to introduce this consultation paper on planning reform. | am acutely aware of the need to
ensure that we have a first class planning system which serves the needs of all the people of Northern

Ireland.

Planning impacts on everyone’s life and helps to provide places to live and work, to support regeneration,
and to protect the best of our natural and historic environment. | am committed to having a modern,
efficient and effective planning system which is able to deliver these critically important objectives for

everyone in Northern Ireland.

The reforms proposed in this paper represent the most far-reaching changes to our planning system in
over 30 years. | believe these proposals will help to transform our mainly regulatory planning system
into a more responsive one which helps to enable appropriate development and manage it in the public
interest to achieve sustainable economic growth. The reform proposals impact on every aspect of the
planning system: how development plans are drawn up, how development proposals and applications are

managed, how policy is produced and the way in which these functions are delivered.

These proposals are set within the context of the Review of Public Administration which will see
responsibility for the majority of planning functions move from the Planning Service to the new 11
councils. Local representatives will become the decision-takers on the majority of planning applications
and will set the context for these decisions through their new local development plan functions. Central
government will also have a new role to play in the formation of a two-tier system of planning. |

welcome this new era of enhanced local democracy and accountability.

Within this new democratic framework the planning system must work for the benefit of the whole
community and become a strong and effective tool for the 11 councils and their elected representatives to
deliver better quality planning functions in a fair, transparent and timely way. This requires new and
revised processes and procedures, as well as fundamental changes in attitude and culture. Successful
reform of the planning system will only be achieved if all those involved in planning (individually and
collectively) are ready to change to ensure that the new system achieves better performance and
outcomes. Whether as planners, applicants or agents, consultees, communities, representative
organisations, public bodies, government or members of the general public we will all need to commit

ourselves to engaging, as constructively as possible, within a reformed planning system.

The key aim of the Executive is to grow the economy and we need a planning system which helps us to



do this. The recent global economic difficulties and the very challenging outlook facing Northern Ireland
reinforce the need to reform the planning system to become more effective and responsive to the needs of
all users. Economic growth requires development, including major infrastructure provision, but this
development must be sustainable and take into account all relevant considerations in the wider public
interest. The competing interests which often emerge in the consideration of development proposals
require our planning system to balance very difficult social, economic and environmental issues. | realise
that the planning system cannot be expected to satisfy all interests all of the time. A reformed planning
system should, however, enable more timely decision-making in ways which are transparent and
demonstrably fair and deliver better quality development to meet all our needs for homes, hospitals,

schools, places to work, shop, visit and spend our leisure time.

The changes proposed in this paper have a medium to long term focus and are likely to require legislation
to give effect to them. In the interim, the Planning Service will, of course, continue to make progress
with various non-legislative changes, such as streamlined council consultation, so that we can make a

positive impact and improve processing times in the short term.

The Planning Service alone cannot change the planning system: we must all play our part. It is important
that all stakeholders have their say and | would encourage everyone to read this document and comment
on the proposals. All responses will be considered carefully before final decisions are taken. | believe
that the publication of this consultation paper lays the foundation for transforming the current planning
system and is a significant step on the journey to securing greater effectiveness and responsiveness for all

users of the system.

/

Edwin Poots
Minister of the Environment



Executive Summary

1.

In November 2007, the then Minister of the Environment, Arlene Foster, announced that she
intended to take forward a programme of planning reform, with the key aim of developing
proposals that would enable the planning system to play its part in delivering the Executive’s
Programme for Government (PfG)* priorities and, in particular, by contributing to growing a
dynamic, innovative and sustainable economy, while promoting inclusion and equality of
opportunity. Professor Greg Lloyd, an expert on planning, was appointed to provide the Minister
with an independent opinion on the direction that planning reform would need to take to best
achieve its aim and to work with officials to develop proposals for the key measures necessary to
deliver an improved planning system. A copy of Professor Lloyd’s report is attached at annex 1.

This consultation paper sets out the measures the Department of the Environment (the
Department) proposes to take to reform the planning system in Northern Ireland and to make the
changes required to implement the decisions taken under the Review of Public Administration
(RPA), which will see the majority of planning functions returning to local government.
Together, these proposals represent the most fundamental change to the planning system in

Northern Ireland in over 30 years.

The paper also sets out certain related issues on which the Department is seeking views, including
criminalisation of development without planning permission, developer contributions and

enhancing the capacity of the planning system.

Stakeholder Engagement

4.

In order to fully inform the proposals the Department has been involved in a number of different
engagement activities, including a major conference in November 2007, attended by
approximately 200 delegates and addressed by the Environment Minister. A questionnaire
developed for the conference was posted on the Planning Service website for 10 weeks, with over
240 responses submitted and considered. Officials have also been engaged in research and have
been in liaison with their counterparts in planning throughout the UK and Ireland. In addition, a
series of meetings, involving Professor Lloyd, have been held with internal and external
stakeholders, including other government departments, the Planning Appeals Commission,

representative bodies such as Community Places, Northern Ireland Environmental Link, the

1

The Programme for Government sets out the Executive’s strategic priorities and key plans for 2008-11 and can be found at
http://www.pfgbudgetni.gov.uk/



Construction Employers Federation, the Institute of Directors, the Confederation of British
Industry, the Northern Ireland Local Government Association and others.

The planning system is fundamentally about ensuring the effective and efficient use of land in the
public interest, contributing to achieving sustainable development in cities, towns and rural areas.
Land use and development involves a complex interaction and analysis of economic,
environmental and socio-economic issues and, with the return of devolved government in
Northern Ireland, the Executive has made it clear that the top priority for the next three years is

sustainable economic growth.

Reform is therefore needed to ensure that we have a modern, efficient and effective planning
system, and is critical to supporting the Executive in delivering on its key priorities. The planning
system needs to provide confidence to investors, developers and the public alike. It needs to be
more responsive to the many and varied challenges we are facing today, including promotion of
economic growth, enabling sustainable development, securing environmental protection,
addressing climate change and demands for more social and affordable housing and, of course,

ensuring effective use of resources and improved service provision.

Aims and Objectives for Reform

7.

The reform programme aims to bring about improvements in the planning system to ensure that it:

e supports the future economic and social development needs of Northern Ireland and manages
development in a sustainable way, particularly with regard to large, complex or strategic

developments;

o isdelivered at the right level with the appropriate managed processes for regionally

significant, major, local and minor applications;

o has streamlined processes that are effective, efficient and improve the predictability and

quality of service delivery; and

o allows full and open consultation and actively engages communities.

The reforms are set in the context of the overall objective of improving the Northern Ireland
economy, while promoting social inclusion, sustainable communities and personal health and
well-being, as well as promoting viable and vital towns and city centres and helping to create
shared spaces that are accessible to all and where people can live, work and socialise. We must
also balance this with protecting the environment and heritage and contributing to sustainable

development.



Scope of the Reforms

9.

10.

11.

This reform of the planning system is intended to be comprehensive: it encompasses the
development plan process, development control, enforcement and planning policy, together with
other support-type functions. It also covers a significant time period, from the short-term through
to 2011 and beyond. It is focused on the planning system, not just the Planning Service, and on
the roles and responsibilities of all of the participants, including planners, developers, agents,
consultees, representative bodies, elected representatives, communities and individuals. In
addition, the major structural reform of the planning system required to deliver the RPA will see
decision-making on planning applications and local development planning become the
responsibility of the new district councils. This will make planning much more locally
accountable, giving local politicians the opportunity to shape the areas within which they are
elected. It will also improve the decision-making processes by bringing an enhanced
understanding of the needs and aspirations of local communities.

In advance of these proposals, the Planning Service has been taking forward a series of projects,
pilots and trials aimed at having an immediate impact on speeding up the planning process (e.g.
new pre-application discussion arrangements with applicants, and a joint pilot scheme with Derry
City Council to streamline non-contentious applications? which, by the end of March 2009, had
been rolled-out to all district councils). In the medium to longer term, the reform proposals that
will be brought forward will require more significant changes, in many cases underpinned by new

or amended legislation.

Chapter 1 provides background to the reform programme: the purpose of the planning system;
why we need to reform it; the impact the RPA will have; and the Department’s vision for a
reformed planning system. The remainder of the consultation paper covers the areas set out

below.

Planning Policy

12.

The Department is considering the need for a reform of its arrangements for planning policy,
particularly in relation to the future role and status of planning policy statements (PPSs) in light of
the proposed transfer of key planning functions to the new district councils in 2011. The
Department is proposing that PPSs should move from providing operational guidance and advice

to providing strategic direction and regional policy advice, which would then be interpreted

Non-contentious applications are defined as minor applications with no objections.



locally in development plans, and that the content and process associated with PPS production
should reflect the desire to produce shorter, more focused documents, in a shorter timescale.

Development Plan

13.

Fundamental to reform is the provision of an effective, up-to-date development plan system. The
Department proposes to introduce a new local development plan system which will operate within
the two-tier planning system envisaged under the RPA, whereby planning functions will be
administered by both district councils and the Department. The proposals are intended to:

e speed up the plan preparation process;

e ensure more effective participation from the community and other key stakeholders early in
plan preparation; and

e ensure a more flexible approach that is responsive to change and capable of faster review.

The new local development plan system will provide more clarity and predictability for

developers, the public and other stakeholders. It will also assist the new 11 district councils to
target action to tackle social need and promote social inclusion.

Development Management

14.

15.

Enhancing the ability of the system to deal speedily with key planning applications that have real
economic and social benefit is central to delivering the vision of a planning system that is fit for
purpose and which will underpin a modern and prosperous Northern Ireland. The Department
proposes to adopt a concept of development management for handling planning applications, with

a greater emphasis on facilitating and shaping development and away from mainly controlling it.

As part of this new development management approach, the Department is proposing the creation
of a 3-tier hierarchy of development (consisting of regionally significant, major and local) so that
greater resources can be directed at those applications with economic and social significance,
through more proportionate decision-making mechanisms, tailored according to the scale and
complexity of the proposed development. In conjunction with this, the Department proposes to
introduce new processing arrangements for types of applications within the 3-tier hierarchy.
These will improve the predictability of timescales and ensure effective engagement with the
community and other stakeholders. Proposals are also included in relation to permitted
development, the role of consultees, the partial demolition of unlisted buildings in conservation

areas/areas of townscape or village character, and miscellaneous changes to planning permissions.



16.

17.

18.

19.

Permitted Development (including householder and small scale renewable energy generation)

Permitted development rights currently allow certain, often minor, non-contentious types of
development to proceed without the need for a planning application as planning permission is
deemed to be granted. The introduction of development management will include a
rationalisation of how planning permission is given for such minor developments. The
Department proposes to achieve this by simplifying and streamlining processes for applications
for minor development, and by extending the range of minor developments for which planning
permission is given without a planning application: for example, by extending permitted
development rights within the curtilage of a dwelling house, and providing specific permitted

development rights for small scale renewable energy generation.

Role of Consultees

The Department is re-examining the arrangements by which planning authorities (whether district
councils or the Department) will consult other bodies on applications for planning permission,
approval and consent and the process by which consultee bodies will be required to respond to

such consultations.

Enhanced Development Management in Conservation Areas, Areas of Townscape or Village

Character

Protecting those areas that have been identified as architecturally or historically important is a key
role of the planning system. As part of this role, a number of conservation areas and areas of
townscape or village character have been designated, or are proposed, across Northern Ireland.

To ensure these areas are fully protected the Department is proposing to strengthen control over
the partial demolition of unlisted buildings in conservation areas, areas of townscape or village

character and to place greater emphasis on the enhancement of conservation areas.

Miscellaneous Changes to Planning Permissions

The Department is seeking views in relation to changing the duration of planning permission and
some consents; enabling non-material changes to planning permissions (i.e. minor changes that do
not significantly change a scheme that was originally granted planning permission) to be made;
and allowing the planning authority to correct errors in planning decision documents without the

consent of the applicant/landowner.

Appeals and Third Party Appeals

20.

The Department is examining measures for improving the appeal system: for example, reducing

the time limit for lodging an appeal from six months to two, giving the Planning Appeals

10



Commission the legislative powers to determine the most appropriate appeal method, and
establishing local member review bodies (comprised of councillors) to hear certain appeals. The

Department is also inviting views on the issue of third party planning appeals.

Enforcement and Criminalisation

21.

The Department is reviewing enforcement provisions to ensure they are sufficiently robust and
considering whether any new proposals, similar to those recently introduced in Scotland, should
be developed for Northern Ireland. The arguments for and against introducing a criminal offence

for commencing development without planning permission are also considered.

Developer Contributions

22.

The Department is seeking views on the contribution that the development industry might make to
the provision of infrastructure (such as roads, water and sewerage) necessary for Northern

Ireland’s economic and social improvement.

Enabling Reform

23.

24,

25.

In order to properly reform the planning system there are a number of related areas which will
need to be addressed: for example, culture change, capacity, funding, engaging communities,

audit and inspection arrangements.

Culture

The reform proposals represent the most substantial changes to the planning system in over 30
years. For the full impact of these changes to be realised, and a new planning system created, it is
clear that a change in culture for all those involved in the system is required. The development of
a shared understanding amongst stakeholders on the role and nature of the planning system is
extremely important, both in terms of what planning is expected to deliver and what it is not. A
key element of such an approach is an enhanced appreciation and acceptance of both the rights

and responsibilities of all stakeholders.

Capacity

Another key area will be building capacity, both within the existing Planning Service and working
with stakeholder bodies, councils, consultees, developers, agents and the public to deliver reform,
including the new roles and responsibilities emerging from RPA implementation. It is particularly
important that all planning staff continue to develop and enhance the necessary skills and

competences required to take forward planning reform.

11



26.

27.

28.

Funding

The implementation of the RPA, in conjunction with the reform programme, will inevitably have
implications for the funding of the planning system, and for the fee structure. We need to assess
how these proposed reforms will impact on funding and what revisions may be required as a
result. Consultants will be engaged to research and provide recommendations in relation to the
future funding of the planning system in light of both the reform initiatives and the decisions

made as a result of the RPA.

Engaging Communities
Ensuring that openness, transparency and the opportunity for effective engagement continues in
the future planning system is at the core of the reforms being proposed and is critical to ensuring

integrity and confidence in the planning system.

Audit/Inspection

The role of audit, inspection, performance management and monitoring of the planning system
will be critical in ensuring that planning functions are carried out, and are seen to be carried out, in
a clear, fair and consistent manner and that best practice is applied across the new district
councils. The Department is proposing that central government should have a statutory
audit/inspection function and that it should collate, analyse and possibly publish Northern Ireland-
wide planning information on performance, application numbers, local development plan

preparation etc.

Outcomes of Reform

29.

The anticipated outcomes from the proposed reform programme are:

e amore responsive planning system delivered at a local level, with enhanced local political

accountability;

e astreamlined development plan system, with a more meaningful level of community

involvement;

e amore effective development management system, with a greater focus given to economically

and socially important developments;

e asystem more capable of discharging the statutory obligations to have due regard for the need
to promote equality of opportunity;
e improved efficiency of processing and greater certainty about timescales;

e achange in the culture of the planning system: seeking to “front load’ the development plan

consultation process, make plans more strategic in nature, and to facilitate and manage
12



30.

31.

32.

development, rather than mainly controlling undesirable forms of development;
e stronger collaborative working across a range of stakeholders; and

e a better match of resources and processes to priorities and improved value for money for all
users of the planning system through more proportionate decision-making mechanisms.

These proposals lay the foundation for an improved planning system which the Department
believes will encourage the investment Northern Ireland needs for economic growth, creating jobs
and opportunities for all, while promoting fairness, inclusion, equality of opportunity, and
protecting the best of our natural and built environment. They aim to improve confidence and
trust in the system and move it from a system that is seen as reactive and bureaucratic to one that

IS more positive and dynamic.

Some of the proposals are at a more advanced stage of development than others. Some require
legislative change and others require changes to policies, procedures and processes. The
Department intends to work closely with all who have an interest in the planning system and
welcomes your views and comments on the proposed measures. This consultation paper provides
anyone who wishes an opportunity to comment on the proposals, as well as on certain related
issues where the Department is seeking views. The consultation process plays an important part

in informing and framing the new planning system.

There are a number of consultation questions throughout the document and, for ease of response,
these are summarised in a separate consultation response document. We would appreciate you
taking the time to provide us with your comments. The consultation exercise runs until 2™
October 20009.

Assessments

33.

34.

Government bodies are required to screen the impact of new polices and legislation against a wide
range of criteria, including equality and human rights. There are also requirements introduced
either by the Executive or as a result of UK government or international obligations for
environmental, rural, regulatory and health impact assessments. The results of the Department’s

initial screening exercises are highlighted below.

Equality Impact Assessment

A draft Equality Impact Assessment (EQIA) at a strategic level has been prepared as part of the
Department’s Section 75 statutory duties in response to the Programme for Government (PfG)
proposals. It is intended that the draft EQIA at a strategic level will help establish a foundation

for subsequent Section 75 activities that will continue to ensure that due regard for the need to
13



35.

36.

37.

38.

promote equality of opportunity and regard for the desirability of good relations are mainstreamed
within each stage of development and implementation of the reform programme up to and beyond
2011. The draft EQIA at a strategic level is being published at the same time as, and in
conjunction with, this consultation paper and we would welcome your views on the draft
assessment. A copy of the draft EQIA at a strategic level is available on our website at

http://www.planningni.gov.uk.

Rural Proofing

Rural proofing is a process which ensures that government policies are examined carefully and
objectively to determine whether or not they have a different impact in rural areas. The
Department has considered the guidance on rural proofing provided by the Department of
Agriculture and Rural Development and has completed the checklist developed by the Rural

Development Council (see annex 10).

Regulatory Impact Assessment

Government procedures require that a Regulatory Impact Assessment must be prepared for all
proposals (legislative and non-legislative) which are likely to have a direct or indirect impact
(whether benefit or cost) on businesses, charities, social economy enterprises and the voluntary
sector. This includes proposals which reduce costs on business and others, as well as those that

increase them. A partial Regulatory Impact Assessment is contained at annex 9.

New Targeting Social Need

New Targeting Social Need (New TSN) requires all government departments and relevant
agencies to tackle social need and social exclusion by targeting efforts and available resources on
people, groups and areas in greatest objective social need. The proposed reforms of the planning
system have been examined to determine the extent to which New TSN applies. The proposals
are intended to make the planning system more effective and efficient and thus ensure that it is fit
for purpose in terms of playing its role on delivering on the Executive’s Programme for

Government commitments.

The proposals relating to planning policy, reflecting the desire to produce shorter, more focused
planning policy statements, will help make them more accessible to all and will enable
government policies to be applied more quickly on the ground through the development plan and

development management systems.

14



39.

40.

41.

42.

43.

It is proposed that district councils will be required to prepare a statement of community
involvement which will set out procedures for involving local communities in the preparation and

revision of local development plan documents and for consulting on planning applications.

In relation to development plans, the proposals for a more streamlined development plan system
aim to ensure a more meaningful and effective approach to enabling interested parties and the
local community to engage early in the plan process. These proposals, combined with the fact
that responsibility for development plans will be transferred to local government under RPA, will

enable district councils to target action to tackle social need and promote social inclusion.

Similarly, the development management proposals are designed to allow for more proportionate
decision-making mechanisms and should therefore enable district councils to focus resources on
those development proposals which are of the greatest economic and social benefit in their areas.
The proposals also allow for increased community engagement at an earlier stage in the process
and, as such, facilitate and encourage the inclusion and consideration of the views of communities

with the greatest social need who might otherwise be excluded.

Other Assessments

The policy areas have also been screened in terms of their potential impacts on crime, community
safety, health, human rights, state aid and environmental issues. At present, it would appear that

the proposals will apply uniformly to all groups with no adverse impact in these areas.

The Department welcomes views on whether the conclusions contained in the above assessments

are correct.

15



How to Respond

All responses should be made in writing and submitted to the Department no later than 2"
October 2009 in one of the following ways:

1. By post to:

Planning Reform Consultation
Planning Service

1st Floor

Millennium House

17-25 Great Victoria Street
Belfast

BT2 7BN

The ‘Postal Response Form’ can be used for this purpose, if desired.

2. By e-mail to: planning.reform@doeni.gov.uk
The ‘Online Response Form’, which can be downloaded from the Planning Service website
(www.planningni.gov.uk), can be used for this purpose, if desired.

3. By fax (marked ‘Planning Reform Consultation Response’) to: 028 9041 6960.

Please note that the ‘Respondent Information Form” must also be completed and returned with

your response to ensure that we handle your response appropriately.

In keeping with our policy on openness, the Department will make responses to this consultation
paper publically available. When publishing responses received on behalf of organisations, the
Department will also publish the organisation’s name and address. When publishing responses
received on behalf of individuals, the Department will not publish details of the individual’s name

and address.

We look forward to receiving responses to the proposals and issues raised within this consultation
document. Additional copies of the consultation document can be downloaded from the Planning
Service website at www.planningni.gov.uk or requested via the postal address, e-mail or fax
numbers above, or by telephone on 028 9041 6767, or by Textphone on 028 9054 0642. This

document is available in alternative formats - please contact us to discuss your requirements.

In order to facilitate further engagement and involvement on the proposals for reform, it is also

16



intended to hold a number of stakeholder events across Northern Ireland during the public
consultation period. Further details of these events will be posted on the Planning Service website

(www.planningni.gov.uk) and advertised in the local press.

If you have any comments or complaints about the consultation process itself (rather than the

content of this document), these should be directed to the postal or e-mail addresses above.

17



Chapter 1 - The Case for Reform

This chapter looks at the purpose of the planning system, why it needs reformed, the
impact of the Review of Public Administration (RPA) on planning functions, the
Department’s vision for reform, and the anticipated outcomes of the proposed reform
measures. We also detail some of the reform measures currently underway to ensure
improvements in a number of key operational areas.

The Purpose of the Planning System

1.1 The planning system is fundamentally about ensuring the effective and efficient use of land in the
public interest and contributing to achieving sustainable development in cities, towns and rural
areas. It is also about supporting the delivery of the Executive’s economic and social aims and
objectives for Northern Ireland, including, for example, making provision for the creation of
shared spaces that are accessible to all and where people can live, work and socialise. It helps us
plan the spatial development of Northern Ireland and plan for the essential infrastructure we need.
It also assists central and local government to deliver their objectives: schools, hospitals,
affordable housing, waste management facilities, infrastructure for transport - all require planning
permission. The planning system seeks to ensure that land and property development takes place
in an orderly and measured way and meets the expectations of various communities. Planning
impacts on everyone’s life and, therefore, a planning system which is responsive to our needs as a

society is essential.

1.2 The planning system, as well as facilitating development, seeks to ensure that this development is
sustainable and reflects society’s concern to protect the environment. There can be an inherent
tension in these objectives. The system has to strike an appropriate balance between furthering
development and the protection of our rich natural and built heritage, and do so in a way that
reflects society’s wishes as a whole. Good planning is about being able to reach agreement with
people on what can be built, or how land can be used, and then to deliver consistent, fair and

speedy decisions based on this consensus.

The Need for Reform

1.3 With the return of the Northern Ireland Assembly in May 2007 the Executive has set new
economic and social goals for the future of Northern Ireland. While land use and development

has to balance complex environmental, social and economic issues, the Executive has made it

18



1.4

1.5

1.6

1.7

clear that its top priority for the next three years is to contribute to, and encourage, economic
growth. In addition, the Executive emphasised the importance of delivering a major programme
of investment in public infrastructure, as well as promoting tolerance, inclusion, health and well-
being, protecting and enhancing our environment and natural resources, and delivering high

quality and efficient public services.

A modern, efficient and effective planning system is critical to achieving the Executive’s
overarching aim and in helping to deliver on its key priorities. While economic growth and the
delivery of infrastructure puts pressure on the environment and natural resources, the planning
system plays an important role in ensuring this is balanced with protecting and enhancing the
quality and character of our countryside and urban areas through effective polices. Itis
recognised that the planning system must take account of, and be consistent with, wider

environmental and social objectives.

In addition to the opportunities for reform presented by devolution and the RPA (see paragraphs
1.17 to 1.20), there have been many criticisms of the current planning system and widespread
consensus that it needs to be improved. Depending on the different positions taken, some assert
that the planning system is slow, costly and inconsistent in its decision-making processes, and that
it does not adequately respond to the Executive’s priorities for economic growth and investment,
thus impacting negatively on the economic well-being of Northern Ireland. Others assert that the
planning system is overly focused on economic development and does not reflect the wider
environmental and heritage values of a modern society, nor does it effectively engage

communities.

The Department recognises that the planning system needs to be efficient and effective and more
responsive to the many and varied challenges we are facing today, including sustainable
development, promotion of economic growth, environmental protection, climate change and
demands for more affordable housing. In addition, we have to work within an increasingly
complex legislative and policy framework at European, national, regional and local levels. As the
pace and complexities of change and development have increased so the planning system requires
modernisation to ensure that it can continue to discharge its statutory responsibilities and meet the

expectations of different communities.

The need to reform the planning system here mirrors moves in England, Scotland, Wales and the
Republic of Ireland to modernise their planning systems, or significant elements of them. In
general terms, the justification for such reforms are broadly the same, and there are lessons to be

drawn from the different experiences, while acknowledging that reform in Northern Ireland has to
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explicitly take account of our own particular characteristics. In all the jurisdictions, however,
there is a common recognition of the need to reform the planning system in ways that will build

greater understanding and help ensure trust and confidence in planning.

Ongoing Improvements

1.8

1.9

1.10

Reform of the planning system does not start from a zero base. In 2002 a Modernising Planning
Processes programme was commenced to ensure a simpler, faster and more transparent planning
system, improve enforcement and assist the preparation of development plans. Changes

introduced included:

e new performance targets;

e new validation procedures;

e the removal of Crown immunity from planning control,
e stronger enforcement powers; and

o more flexible, efficient and less adversarial procedures for considering objections to

development plans.

While these measures have brought about improvements to planning processes and changes to
planning legislation, we recognise that more radical measures need to be implemented if we are to

build further on these improvements.

The implementation of the Electronic Planning Information for Citizens project (ePI1C), which is
due for completion in March 2010, will make an impact on the planning system by enabling a
faster, more effective, efficient and transparent service. A number of e-Planning products are now

accessible via the Planning Service website. These include:

e Planning Explorer — an electronic tool that allows customers to access information about their
application, potentially negating the need for them to telephone or visit Planning Service
offices;

e Planning Application Advice System — this calculates the correct fee for any given planning
application, identifies the application forms required and allows customers to complete an
application form on screen for printing and posting to Planning Service. The full e-PIC
system from March 2010 will allow online submission of applications;

e Development Plan Viewer - an electronic tool that allows anyone to view development plans

via the Planning Service website.

A priority of the Programme for Government is, ‘growing a dynamic, innovative economy’. This

20



1.11

1.12

1.13

1.14

1.15

contains a commitment to decide all large scale investment planning proposals within 6 months,
provided there have been pre-application discussions with an agreed outcome. In response to this
commitment the Planning Service has created two teams within the Strategic Projects Division to
process applications for large scale investment projects, including facilitating pre-application
discussions. Speeding up the process puts an obligation on everyone, including developers and
their representatives, to commit to improving the quality of applications.

These teams are now evolving into multi-disciplinary teams to include planning professionals and
other key professionals from relevant disciplines. These teams should ensure that, during the
consultation process, the potential for delay caused by awaiting responses from consultees is

minimised and will be key in delivering this Programme for Government commitment.

One of the teams will also monitor projects which emerge from the current Investment Strategy
for Northern Ireland to ensure that their contribution to, and delivery of, the Executive’s regional
investment priorities for economic and social delivery is not delayed by the planning process.
These include developments such as infrastructure projects for schools and hospitals, which make
a significant contribution to the achievement of the Executive’s wider objectives and targets for
the growth of Northern Ireland.

Work is also underway to ensure improvements in a number of key operational areas. This work
will continue throughout the duration of the reform programme and will make immediate impacts
in some areas, while also supporting and informing the approach that we are proposing for some
of the longer term changes. For example, the introduction of a streamlined council consultation
scheme with Derry City Council has reduced the average processing time of minor,
straightforward planning applications to 24 working days. By the end of March 2009, the scheme
had been rolled-out to all councils. As well as delivering immediate benefits, this key project will
provide a solid foundation for the use of officer delegation schemes in the future when

responsibility for the majority of planning functions transfers to district councils.

Other key projects intended to have an immediate impact include a joint working group involving
Planning Service, Roads Service and the Construction Employers Federation, the aim of which is
to improve the quality of major housing applications and speed up the decision-making process in
order to deliver quality residential developments on the ground. Planning Service has also
reviewed and improved its approach to various internal processes, including the handling of

appeals and reserved matters applications.

In order to further improve accessibility and customer service, the Planning Service is

participating in a major initiative, known as NI Direct, which has been endorsed by the Executive
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1.16

with the aim of improving significantly citizens’ experience when trying to access information
and services from government. A pilot exercise was initiated in the Belfast Divisional Planning
Office in July 2007 which was successful in enabling almost 50% of calls to be resolved at first
point of contact (thus freeing up more time for processing applications), reducing the waiting time
for calls to be answered and reducing the number of calls missed. Similar call contact services for

development control calls were rolled-out to all Divisional Planning Offices from October 2008.

In relation to development plans, a protocol agreed with the Planning Appeals Commission, which
sets out key milestones and timescales for the pre-examination stage of the plan process, has
already delivered improvements in the management of this part of the process. In addition, the
legislative change which replaced public inquiries with an independent examination has resulted
in significant time savings: for example, the hearing for the Craigavon Town Centre Boundaries
and Retail Designations Plan was completed in only 3 days. The Department has also introduced
improved project management procedures and set rigorous performance management targets for
development plans in order to improve management control of plans and clarify timescales and

key milestones for the overall process.

Impact of the Review of Public Administration

1.17

1.18

In March 2008, the Environment Minister announced the key decisions on the future shape of
local government flowing from the review of the local government aspects of the RPA. These
decisions were seen as representing a solid foundation for the development of strong, effective
local government that would deliver a broader range of services, including a significant range of
planning functions. Of key importance is the provision of high quality, efficient services that
respond to the needs of people and continuously improve over time. The Minister recognised the
importance of local government being closer to citizens and the need for a balance of

responsibility between the Assembly and local government.

In relation to planning, the changes announced will see Northern Ireland move away from the
current unitary system, where the Department sets policy and also deals with all planning
applications, to a two-tier planning system similar to that in England, Scotland, Wales and the
Republic of Ireland. Following the implementation of the RPA, local government will have
responsibility for the majority of key planning functions, including:

¢ local development planning;
o development management (excluding regionally significant applications); and

e enforcement.
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1.19

1.20

1.21

In addition, local government will assume responsibility for associated resources, including
finance and funding, accommaodation, facilities, assets and Planning Service staff who will
transfer with the relevant planning function. Decisions have yet to be taken on how local
government will deliver these services: whether through individual district councils or through

some form of group or other shared service arrangement.

Central government will retain responsibility for regional planning, planning policy,
determination of regionally significant applications, legislation, oversight, guidance for councils,
audit, governance and performance management. Annex 2 contains a detailed list of the
respective planning responsibilities of local and central government following the implementation
of the RPA.

The new district councils, when duly designated as public authorities under Section 75, will be
obliged to have due regard to the promotion of equality of opportunity in the same way as central
government. When responsibility passes to the new district councils it will be important to ensure
that mechanisms are in place to consolidate the mainstreaming of due regard for the need to
promote equality of opportunity and, without prejudice to same, regard for the desirability of good

relations in local planning systems, compliant with Section 75.

Our Vision for Reform

1.22

In order to deliver on the Executive’s aim for sustainable economic growth, we need an improved
planning system that delivers for Northern Ireland: supporting and facilitating sustainable
economic and social development through efficient and effective processes and procedures. We
need a planning system that is flexible, listens to local communities and takes their views into
account. We can only achieve this vision through a change of emphasis and a change of culture as
well as a change in policies, procedures, legislation and structures. If significant improvements
are to be achieved we all need to contribute to the reform of the planning system - not just the
Planning Service, but also developers, architects, designers, consultees, communities and

objectors.

Objectives for Reform

1.23

The objectives for the reform programme are to bring about improvements so that the planning

system:

e supports the future economic and social development needs of Northern Ireland and manages
development in a sustainable way, particularly with regard to large, complex or strategic

developments;
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e isdelivered at the right level with the appropriate managed processes for regionally

significant, major, local and minor applications;

e has streamlined processes that are effective, efficient and improve the predictability and

quality of service delivery; and

e allows full and open consultation and actively engages communities.

Outcomes

1.24  The Department envisages the following outcomes from the proposed reform programme:

e amore responsive planning system delivered at a local level, with enhanced local political

accountability;

e astreamlined development plan system, with a more meaningful level of community

involvement;

e amore effective development management system, with a greater focus on economically and

socially important developments;

e asystem more capable of discharging the statutory obligations to have due regard for the need
to promote equality of opportunity;

e improved efficiency of processing and greater certainty about timescales;

e achange in the culture of the planning system: seeking to “front load’ the development plan
consultation process and make plans more strategic in focus; and to facilitate and manage

development rather than mainly controlling undesirable forms of development;
e stronger collaborative working across a range of stakeholders; and

e a better match of resources and processes to priorities and improved value for money for all

users of the planning system through more proportionate decision-making mechanisms.

Summary

1.25 Northern Ireland’s devolved government has brought with it a change of emphasis and a change
of priorities. The Executive’s top priority is to grow the economy, underpinned by creating a
better future through fairness, inclusion, equality of opportunity and sustainability, and it is clear
that the planning system must adapt to better support these aims. With the RPA there is a
commitment to re-structure the planning system, with the majority of planning functions being
devolved to local government. It is critical that the planning system and transferring functions are
fit for purpose at the point of transfer. These changes represent opportunities as well as
challenges, but they will not happen overnight: some changes will require new or amended

legislation, others can be implemented more quickly. We have already taken steps to make
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1.26

immediate improvements and the benefits from these improvements are already becoming

evident.

The Department has identified the drivers for reform and has a vision of what a reformed planning
system should look like. This consultation paper puts forward proposals and seeks views on how

this vision can be achieved. Your input is important in helping to ensure that the planning system

as a whole is better for all. This is our opportunity to create a planning system which is quicker,

clearer, more accessible and with resources better matched to priorities.
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The Department is considering the need for reform of planning policy in relation to two
separate but interlinked areas:

the future role and status of planning policy statements (PPSs) in light of the
impending transfer of key planning functions to district councils as a result of the
Review of Public Administration (RPA); and

the content of and process for preparing PPSs.

Introduction

2.1

The planning system guides the future development and use of land in our cities, towns and rural
areas in the public interest. The central purpose of the system is to determine what kind of
development is appropriate, how much is desirable, where it should be located and what it looks
like. The Regional Development Strategy for Northern Ireland and planning policy statements are
the key planning documents at a regional level influencing future development outcomes across
the region. By producing more focused planning policy statements, in shorter timescales, this will
assist in enabling earlier delivery of the relevant policies on the ground and in contributing to the
delivery of other overarching government policies, such as those targeted at tackling social need

and promoting social inclusion.

Regional Development Strategy

2.2

The Regional Development Strategy (RDS) - “‘Shaping Our Future” — was formulated by the
Department for Regional Development (DRD) in September 2001.% It contains a spatial
development strategy and related strategic planning guidelines that offer a strategic and long term
perspective on the future development of Northern Ireland up to the year 2025. The importance of
the RDS to the planning system is underlined by a statutory requirement that all planning policy
and development plans made by the Department of the Environment (DOE) must be ‘in general

conformity’ with the Strategy.

Planning Policy Statements

2.3

Planning policy statements (PPSs) sit below the RDS and are prepared by the DOE. They are

3

The first 5-year review of the RDS was completed in June 2008, resulting in a number of minor adjustments to the Strategy. DRD has recently
commenced a more fundamental review of the RDS and this is due to be completed in 2010.
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2.5

2.6

2.7

2.8

required to be in general conformity with the RDS. These provide operational policy and
guidance on a range of planning issues: for example, industrial development, enforcement and the
built heritage (see annex 3 for a list of the current suite of published PPSs). They set out the main
planning considerations that the Department takes into account in assessing proposals for the
various forms of development across Northern Ireland and are often relevant to the preparation of

development plans. They are also material to decisions on individual planning appeals.

There are a number of important differences between the function of PPSs in Northern Ireland and
their equivalents in the rest of the UK and the Republic of Ireland (Rol). This arises largely
because of the different administrative structures that exist here, particularly the current
concentration of planning functions within central government. Given the transfer of the majority
of planning functions to local government under the RPA, it is timely, in the context of this reform

programme, to consider the future role and status of PPSs.

Elsewhere in the UK and in the Rol national policy and guidance on planning issues are set out in
a variety of planning policy documents which local planning authorities then translate into
detailed policies and proposals in the production of development plans for their areas. In
Northern Ireland, however, PPSs differ in style and content, most notably through the
incorporation of detailed operational policy which in other parts of the UK and the Rol is more
often found in the local development plan. Therefore, development plans in Northern Ireland
generally cross-refer to the provisions of PPSs, as appropriate, and their policies are not then

reproduced in the plans.

These differences arise mainly because the planning system in Northern Ireland is delivered by
central government, which combines a number of functions that elsewhere in the UK are split
between central and local government. In addition, England, Scotland and Wales all operate a
plan-led system, which means that development proposals are initially assessed against the

development plan.

Another key issue is that the existing process for producing or reviewing planning policy takes too
long, up to two years or more, with a large part of this attributable to consultation and stakeholder
engagement.

Problems have also arisen in seeking to provide comprehensive policy on certain land use topics
that can be applied equally to the different circumstances arising throughout Northern Ireland.
This can result in somewhat unnecessary detail in PPSs or, alternatively, may mean that certain
local policy issues are not adequately addressed at regional level. This has resulted in difficulties

for other aspects of the planning system, particularly where development plans have sought to fill
27



policy gaps. In part, the current position has arisen as a result of the different role and status of
PPSs in Northern Ireland. The Department is, however, determined to produce shorter, more

focused documents, in a shorter timescale.

Proposals

2.9

2.10

211

The Department, therefore, proposes that PPSs should, in future, provide strategic direction and
regional policy advice, which would then be interpreted locally in local development plans,
subject to the proviso that any detailed local policies should be aligned with central government
plans, policy and guidance. While there is potential for tension between the local and central
government level (where a district council may seek in its local development plan to deviate from
regional policy advice), appropriate checks and balances, to be introduced as part of the new local
development plan system, will require alignment with PPS policy and should address this issue.
(Chapter 3 contains detail on a reformed local development plan system.)

The Department also proposes that the content and process associated with production of PPSs
should reflect the desire to produce shorter, more focused documents, in a shorter timescale. The
intention is that PPSs would set out the policy framework to achieve high level strategic
objectives at a regional level, but retain sufficient flexibility to permit decisions to be taken based
on local circumstances. As such, PPSs would, in future, only contain context, direction and such
policy detail that the Department deems necessary, with increased use of complementary

documentation, such as separately produced supplementary or best practice guidance.

The Department recognises that the proposed move to a more strategic focus for PPSs is a major
change with significant linkage to the wider proposals under the planning reform agenda and the
RPA, particularly the transfer of responsibility for many planning functions to local government.
In addition, it is recognised that the existing suite of PPSs cannot all be changed overnight from
detailed operational statements to documents providing strategic advice and direction. This
change in role of PPSs will take some time and needs to be considered in light of ongoing changes

to, and the future role of, the regional planning and development plan system.

Question 1
Do you agree that, in future, planning policy statements should provide
strategic direction and regional policy advice only, which would then be

interpreted locally in development plans?
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Question 2
Do you consider there are any elements of operational policy which should be

retained in planning policy statements?
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In recent years, across all the UK jurisdictions, there has been a fundamental review of
planning systems. Reform of the development plan system has been viewed as one of the
most important aspects of the changes needed to create a more efficient and effective
planning system. In Northern Ireland it has been recognised that the existing plan system
has not been meeting current needs and must be improved in order to enable planning, as a
whole, to become more effective in managing the development process. This chapter sets
out the Department’s proposals for a new local development plan system, taking account
of the decisions on the Review of Public Administration (RPA). The key changes being
proposed are:

* amore flexible and faster local development plan that consists of two separate but
related documents (Plan Strategy and Site Specific Policies and Proposals) (see
diagram 2). These two documents will be published, examined and adopted
separately, enabling the Plan Strategy document to be adopted quickly, within
approximately two years;

e amore meaningful and effective approach to enabling interested parties and the local
community to engage early in the plan process through replacing the current issues
paper with a preferred options paper and requiring the plan process to follow a clear
statement of community involvement;

» afaster and more effective basis for examining plans at independent examination,
moving away from the objection-based examination process to one which tests the
‘robustness’ of the plan (in terms of plan content, conformity with central government
plans, policy and guidance, and the process by which plans are produced);

e astreamlined approach to the form and content of representations about the draft plan
and the way they are dealt with at independent examination;

e new procedures in relation to plan programme management to ensure better managed
and faster plan production;

e arequirement that plans are regularly and effectively monitored and reviewed in
order to ensure that new plans are as flexible and responsive to change as possible;
and

e arequirement that sustainability appraisals are carried out for local development
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plans to ensure that economic and social effects are included along with
environmental effects in plan assessment and to assist in the objective of plans
contributing to the achievement of sustainable development.

Introduction

3.1

3.2

3.3

Development plans apply regional policies at the appropriate local level and inform the general
public, statutory authorities, developers and other interested bodies of the policy framework and
land use proposals that will guide development decisions within a specified area. At present, all
types of development plans (area plans, local plans and subject plans) are prepared by the
Department of the Environment (DOE). Development plans allocate appropriate land for
differing types of land use and, as well as setting out the main planning requirements which
developers are expected to meet in respect of particular zoned sites, they also show designations
such as conservation areas, areas of outstanding natural beauty, sites of local nature conservation
importance and so on. In making decisions on planning applications, the planning authority* must
have regard to the relevant provisions of the development plan for the area”.

The Planning (Amendment) (NI) Order 2003 (amended by the Planning Reform (NI) Order 2006)
introduced the “plan led system’ into Northern Ireland which gives primacy to the development
plan as a material consideration when making decisions on planning applications. While this
provision is not yet commenced, it is the Department’s intention to commence it in advance of the
transfer of the majority of planning functions to district councils. The introduction of a “plan led
system’ will provide a greater level of certainty for everyone involved in development but it will

also mean that it is even more important to reform and streamline development plans.

Question 3
Do you think it appropriate to commence a ‘plan led’ system in advance of the
transfer of the majority of planning functions to district councils under the

Review of Public Administration?

Currently, central government is responsible for both regional planning (for the whole of Northern
Ireland) and local planning (individual areas). Responsibility for regional planning is shared by
the DOE and the Department for Regional Development (DRD). DRD is responsible for the
Regional Development Strategy (RDS) whilst DOE has responsibility for planning policy

5

Currently the Planning Service but from 2011 it will be the new district councils that will determine the majority of planning applications.

Under Article 25(1) of the Planning (NI) Order 1991.
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statements (these provide operational guidance on a range of issues, e.g. industrial development,
enforcement, telecommunications etc.) and for the production and co-ordination of development
plans within the region. The RDS (currently under review) offers a strategic and long term
perspective on the future development of Northern Ireland up to the year 2025. It sets the context
in which to make policy and development decisions in order to achieve sustainable development
throughout the region. Development plans are a fundamental tool in the implementation of the

RDS. Diagram 1 below shows the current process for preparing a development plan.

Diagram 1: Existing Development Plan System
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Proposed Local Development Plan System

3.4

3.5

3.6

The implementation of the RPA decisions will see responsibility for local planning, including the
production of local development plans, passing to the new district councils, while regional
planning will remain with central government. DRD and DOE are working together to develop
proposals on how central government will exercise its regional planning role, which in broad
terms will be to set the regional strategy and vision for Northern Ireland and provide an
appropriate regional planning framework within which the new district councils will develop their

own local development plans for their areas.

In preparing to transfer local development planning to district councils, the Department
acknowledges that there has been a number of problems with the current system. It is currently
taking too long to prepare, amend and adopt plans and, therefore, they are no longer providing the
basis for an effective planning framework for today’s fast changing society. In particular, the
independent examination/public inquiry stage of the process has resulted in significant delays to
plans in recent years. This has been due to many factors, including a lack of early consensus
about the plan. This has resulted in increasing numbers of site specific and often speculative
objections, which, in turn, are dealt with through a protracted and complex process at independent
examination. Finally, plans are often neither user friendly nor easily understood as they tend to be

complex and so detailed that the strategic vision and direction can become obscured.

As part of the reform agenda, the Department has formulated proposals for a new local

development plan system, which seek to meet the following objectives:

e produce plans which are more strategic in vision and approach;

e indicate how places should change and what they will be like in the future;

e more effective participation from the public and other key stakeholders early in plan
preparation;

e more effective programme management and speedier delivery of plan documents;

e amore flexible approach that is responsive to change and capable of faster review;

e astronger link between the evidence base and plan policies and proposals; and

e amore strategic-based independent examination process that focuses on testing
the‘robustness’ of the plan®.

6

Paragraph 3.34 provides further clarification on ‘robustness’.
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3.7

3.8

Question 4
Do you agree that the objectives contained in paragraph 3.6 are appropriate

for local development plans?

The Department considers that local development plans, which will be prepared by district

councils, should fulfil the following functions:

e provide a 15-year plan framework to support the economic and social needs of Northern
Ireland in line with regional strategies and policies, while providing for the delivery of

sustainable development;

o facilitate sustainable growth by co-ordinating public and private investment to encourage

development where it can be of most benefit to the well-being of the community;
o allocate sufficient land to meet society’s needs;

e provide an opportunity for all stakeholders, including the public, to have a say about where

and how development within their local area should take place; and

e provide a framework for rational and consistent decision-making by the public, private and

community sectors and those affected by development proposals.

The power to prepare local development plans, in conjunction with the new powers of community
planning and well-being, will give district councils a new and effective opportunity to develop agreed
future visions for their areas and to prepare a co-ordinated and planned approach to delivering this
vision. The community plan, together with the local development plan, will enable district councils to
target action to help tackle specific local issues, such as social need, social inclusion, equality issues
and other local spatial issues. Development plans, as drawn up by the Planning Service, have
historically been subject to equality screening and assessment, as applicable. This requirement will rest
with the new district councils when responsibility for local development plans moves to local
government. The new local development plans will be effective tools in assisting district councils to
fulfil their duties under Section 75 of the Northern Ireland Act to have due regard to the need to
promote equality of opportunity and good relations. It is envisaged that there will be a strong link
between community plans and local development plans prepared by district councils. In addition, the
proposed requirement to undertake sustainability appraisals (see paragraphs 3.47 — 3.51) will ensure
that the plan strategy and the site specific policies and proposals will be assessed against social and

economic objectives, such as the need to address poverty.

Question 5

Do you agree that the functions contained in paragraph 3.7 are appropriate for
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3.9

3.10

local development plans?

The Department proposes that district councils will be required to prepare local development
plans for their areas which will replace development plans prepared by the Department. District
councils will be required to commence local development plans for their area within an agreed
timescale as set out in the programme management scheme, to ensure plan coverage is in place as
quickly as possible. The following paragraphs examine how a new local development plan
system might look and operate. Specifically, the paper addresses issues such as the plan content
and the overall plan process involved in producing a new local development plan. Other changes

needed to ensure that any new system is efficient and effective are also addressed.

The proposed new local development plan process is set out in diagram 2 below and is explained

stage by stage from paragraphs 3.12 to 3.43.
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Diagram 2. Proposed Local Development Plan Process
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3.11

It is anticipated that these proposals will reduce the length of the overall development plan
preparation process to approximately 40 months, with the initial Plan Strategy document being
produced within two years. However, this timescale would depend on the implementation of the
combination of proposals for the new local development plan system; in particular, improvements
recommended for the independent examination process (more detail on this is set out in
paragraphs 3.31 to 3.41). It will also be dependent to some extent on overall district council

practice and procedures that will be adopted post-RPA.

Stages in Proposed Local Development Plan System

3.12

The Department proposes the following changes to the development plan process, to coincide
with the transfer of local plan preparation functions to district councils.

Stage 1: Plan Initiation to Preferred Options

3.13

3.14

This section describes the early part of the proposed local development plan process, including the
statement of community involvement, the programme management scheme and production of the

preferred options paper.

Statement of Community Involvement

Currently the Department is required’ to prepare a statement of community involvement (SCI)
which is a statement of the Department’s policy for involving the community in development
proposals, including both development control and development plan-making. Post-RPA, this
responsibility will also fall to district councils who will be required to prepare a SCI for their new
planning functions. The Department views the SCI as a fundamental tool in the development plan
process and considers that it will enable district councils to carry out more inclusive and effective
community consultation for their plans. It will also help better promote equality of opportunity
and community relations through increased awareness of community participation and
involvement. District councils will, therefore, be required to have this statement in place before
any consultation on the local development plan can begin. Further details on SCls are provided in

paragraphs 8.12 — 8.15 in chapter 8.

Proposal

3.15

The Department proposes to amend the current legislation to make it a requirement that a district

council, where it has not already done so, must have its statement of community involvement in

7

Under Article 3A of the Planning Reform (Northern Ireland) Order 2006.
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3.16

3.17

place and agreed by central government before any public consultation on the plan takes place.

Question 6
What are your views on the proposal that a district council’s statement of
community involvement must be in place before any public consultation on the

local development plan?

Programme Management Scheme

Programme management is essential in delivering development plans more efficiently and
effectively. This has been reflected in planning reforms in the other UK jurisdictions with various

forms of programme management tied into their plan preparation processes.

A common feature in the various forms of programme management is a public statement of a
planning authority’s programme for the production of the development plan. In Northern Ireland,
this will be known as a programme management scheme (PMS). Such a scheme will set out the
programme for the production of key documents in the plan preparation process, including key
milestones and timelines for plan production, covering all elements of the process through to
adoption. It will also indicate at what points in the process particular documents (such as the draft
plan, impact assessments etc.) will be produced, and stipulates the proposed titles and subject
matter to be covered by each document. In the other jurisdictions there is also a procedure for

obtaining central government agreement to the programme management scheme.

Proposal

3.18

With the transfer of powers to new district councils, and as part of the enhancements proposed to
the development plan system, the Department proposes to introduce a legislative provision that
will require district councils to prepare programme management schemes for their local
development plans. Historically, the independent examination/public inquiry part of the plan
process has been quite protracted; therefore, it is important that district councils liaise with central
government to agree these timescales as part of the programme management scheme. The
programme management scheme will help ensure the plan process is efficiently managed and that
the public, stakeholders and consultees are aware of key milestones in the process. The schemes
must be submitted to, and agreed by, central government before the plan preparation process

begins.
Question 7
What are your views on the proposal for a programme management scheme?
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3.19

3.20

Preferred Options Paper

Public and stakeholder participation, particularly at the start of the process of developing a new
plan (currently known as the Issues Stage) is regarded as crucial in identifying relevant issues and
local views in the plan process from the outset. It is clear that the current issues paper approach
has not provided an adequate basis for early and meaningful public and key stakeholder
engagement. The public and stakeholders currently only become aware of the direction of the
plan proposals when the draft plan is published, which is well into the plan process.
Consequently, this has led to a significant increase in representations to the draft plan, which has

contributed to lengthy public inquiries/independent examinations.

A key feature of the new English local development framework system is consultation at an early
stage on ‘preferred options’ for growth and development of the area, often referred to as ‘front
loading’ community and stakeholder involvement. Strengthening early involvement in planning
is a key principle underlying any plan system as there are widespread benefits in involving
communities and stakeholders as early as possible in the preparation of plans. It should lead to
better informed development plans and a higher level of ownership, which in turn should mean

fewer representations to the plan as it progresses to adoption.

Proposal

3.21

The Department, therefore, proposes to replace the current issues paper with a preferred options

paper. The preferred options paper will contain:

o aseries of options for dealing with the key issues in the plan area;
e evidence to appraise the different issues and options; and
e the district council’s preferred options and their justification.

This preferred options paper will be used as the basis for consulting with the public and
stakeholders and it is envisaged that this will help interested parties to become involved in a more
meaningful way at this earlier stage of plan preparation and provide them with an opportunity to
put forward views and influence the local development plan. This should help to reduce the
volume of representations at the next stage of consultation when the draft plan documents are

published.

Question 8

Do you agree that a preferred options paper should replace the issues paper?
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Stages 2 and 3: Preparation of Draft Plan Strategy and Site Specific Policies and
Proposals to Plan Adoption

3.22  The following stages of the local development plan process consist of the publication of a draft
Plan Strategy document, followed by a draft Site Specific Policies and Proposals document, both
of which will be subject to separate scrutiny by independent examinations prior to adoption. The
draft Plan Strategy document and the draft Site Specific Policies and Proposals document will
both be based on the information gathered, and the community’s response to, the preferred options
paper produced in stage 1.

Proposed Local Development Plan Documents

3.23 At present, depending on the plan area, development plans can be one document or comprise
separate volumes, incorporating a plan strategy volume (which includes the plan strategy,
objectives, land use allocations and policies) and one or more volumes addressing local zonings
and proposals. However, these volumes ultimately comprise a single comprehensive plan,
objections to which are dealt with under one independent examination® and one report. The
documents produced tend to be complex and lengthy, containing so much detail that the strategic
vision and direction can become obscured. Furthermore, they are often neither user friendly nor
easily understood and the production of a single comprehensive plan has led to a prolonged

preparation period.

Proposal

3.24  The Department proposes to introduce a more flexible and faster approach by establishing a local

development plan that consists of two separate but related documents (see diagram 2):

e aPlan Strategy document, incorporating the vision, the objectives and the growth strategy for
the area and general strategic policies; and

e a Site Specific Policies and Proposals document, incorporating the detailed site specific plan
policies and proposals for the relevant topic areas (see table 1 at paragraph 3.46 which

highlights recommended topic areas).

3.25 These two documents, which together would form the local development plan, would be
published, examined and adopted separately. The Plan Strategy document would be produced

first, scrutinised at the independent examination stage and then adopted. Subsequently, the Site

8 The independent examination usually takes the form of round-table discussion with written submissions taken as read and proceedings concentrating

on key issues of dispute. The Commissioner then prepares a report, which is presented to the Department for consideration.
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3.26

3.27

3.28

Specific Policies and Proposals document would be completed in line with the Plan Strategy,
examined at independent examination and then adopted.

The benefits of this two-stage approach are:

e unlike the current system, it allows the Plan Strategy document to be adopted quickly, within
approximately two years. This will ensure early strategic direction is in place for an area and

will provide a level of certainty on which to base key future development decisions in the area;

e given that the Plan Strategy is examined and adopted first, it will provide an agreed
framework within which the Site Specifics Policies and Proposals document can be prepared.
This will make the preparation of the Site Specifics Policies and Proposals document easier

and faster; and

o this approach has the added advantage of ensuring that representations are more focused by

being submitted and examined at the appropriate stage of the development plan process.

Over time, occasions may arise where an issue, or an unexpected development, relevant to a small
area or topic within the overall plan area needs to be addressed. It is proposed that the new local
development plan process will be able to accommodate this through allowing alterations to the
plan. For example, the Site Specific Policies and Proposals document can be altered as required;
however, where such an alteration would deviate from the Plan Strategy, this will require a re-run

of the full local development plan process.

Question 9
Do you agree with the proposal to introduce a local development plan process
that comprises two separate but related documents to be published, examined

and adopted separately and in sequence?

Question 10
What are your views on the proposal to deal with amendments to the local

development plan?

Changes to the Process for Dealing with Representations

Recent area plans have received thousands of representations and objections at the draft plan
stage, many of which have been of a speculative nature and focused on site specific issues rather
than strategic matters. The volume, complexity and nature of these representations and objections
has undoubtedly contributed to lengthening the plan preparation process, in particular by

lengthening the time taken for independent examination. Under the current process each objector
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has the right to be heard at the independent examination. However, often their objection would be
more appropriately dealt with through written representation. It is also unfortunately the case that,
following such requests to be heard, a considerable number of parties have failed to show for their
scheduled hearing, resulting in significant lost time and resources for all other parties involved. In
addition, there is currently a protracted and complex process of preparation for the independent
examination/public inquiry which requires lengthy rebuttal preparation and exchanges of

evidence, all of which further delay the independent examination/public inquiry process.

3.29  The Department considers that to deal with these issues it is necessary to reform the way
representations are handled throughout the independent examination process, including how they
are submitted.

Proposal

3.30 The Department proposes to make it a requirement that:

e representations seeking a change to a development plan document will have to demonstrate
why the plan is not robust (see paragraphs 3.34 — 3.35 on robustness), suggest a suitable
solution and show how the solution complies with the robustness tests and makes the plan

more robust;

e representations proposing a change to a development plan document will be required to
demonstrate how the proposal meets the sustainability objectives of the development plan (see
paragraphs 3.47 — 3.51);

o the form and content of representations will follow a standard template, must be submitted in
full within the statutory public consultation period, and must relate only to proposals

contained within the plan document being examined;

o there will be no further opportunity to add to, or expand on, a representation once submitted,

unless requested to do so by the independent examiner;

e to provide greater flexibility in the independent consideration of representations the
Department proposes to give the examiner(s) the power to determine the most appropriate
procedures to be used. This would include the exercise of discretion as to which
representations would be heard orally and which would be considered by way of written

submission; and

o there will be no provision for counter representations other than those relating to site specific

zoning issues
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3.31

Question 11
What are your views on the proposal that representations to a local
development plan will be required to demonstrate how their proposed solution

complies with robustness tests and makes the plan more robust?

Question 12
What are your views on the proposal that representations to a local
development plan will be required to demonstrate how their proposed solution

meets the sustainability objectives of the local development plan?

Question 13
Should the Department give the examiner(s) the power to determine the most
appropriate procedures to be used in dealing with representations to the local

development plan?

Question 14
Do you agree that the representations to the plan should be submitted in full
within the statutory consultation period, with no further opportunity to add to,

or expand on them, unless requested to do so by the independent examiner?

Question 15

What are your views on the proposals for counter representations?

Plan Scrutiny

The independent examination/public inquiry stage of the process has resulted in significant delays
to plans in recent years and compares unfavourably with the proposed timescales for plans in
other jurisdictions. Independent examinations into objections to a development plan have recently
replaced public inquiries. The new approach, which is continuing to evolve, has been used for the
recent Craigavon Town Centre Boundaries and Retail Designations Plan and the Belfast Houses in
Multiple Occupation Plan and has already led to considerable time savings. At the Department’s
request, the Planning Appeals Commission (PAC) conducts examinations to hear objections to
development plans. In the past, public inquiries were often adversarial and adopted a quasi-
judicial approach. Independent examinations, on the other hand, mainly take the form of round-

table discussions, with written submissions taken as read, and proceedings concentrating on key
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3.32

3.33

3.34

issues of dispute.

Following the examination, the PAC issues an advisory report to the Department with
recommendations. The Department may accept or reject the recommendations before adopting
the plan. The recent change to independent examinations for plans allows greater flexibility than
the public inquiry approach. Nevertheless, the Department is concerned that the overall process
has the potential to be lengthy and complex, dealing with an ever increasing number of objections

and can take up to 2 years to complete for an area plan (depending on size of plan).

The proposed reform of the independent examination stage of the new local development plan

process is twofold:

(i) reforming the basis on which local development plans are tested at the independent

examination; and
(i) reforming the process by which local development plans are examined.

(i) Basis for Testing Plans (Robustness)

To speed up the process, the Department proposes to change the basis for testing plans by moving
away from the objection-based examination process towards one which tests the ‘robustness’ of
the plan strategy and site specific policies and proposals. Appropriate criteria will be used which
will relate to how the plan has been produced, the conformity of the plan with central government
plans, policy and guidance, and the coherence, consistency and effectiveness of the content of the
plan (see annexes 4 and 5 for definitions of 'soundness' used in England and Wales). The
Department considers that the introduction of a ‘robustness’ based approach will permit a greater
concentration on strategic issues and lead to a speedier delivery of local development plans, a

more effective basis for testing plans and ultimately better and more robust plans.

Proposal

3.35

3.36

The Department proposes to introduce a legislative provision to establish a *plan robustness’

approach as a basis for testing future local development plans.

Question 16
Do you agree that the basis for examining plans should be changed from an

objection-based approach to one which tests the ‘robustness’ of plans?

(i) Process by which Local Development Plans are Examined

As already discussed above, the Department is proposing to introduce a local development plan
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3.37

3.38

which consists of two separate but related documents, the Plan Strategy document and the Site
Specific Policies and Proposals document, each of which will be examined separately on the basis
of robustness. In addition to this change, the Department also proposes to improve the overall
independent examination process so that it fits in with the change in governance arrangements

brought about by the transfer of the majority of planning functions to district councils.

In Northern Ireland, the PAC is currently the only body empowered to carry out an independent
examination of a plan at the request of the Department. The PAC provides an advisory report to

the Department, which in turn considers and assesses the report prior to adoption.

In addition, all development plans made by the Department are currently required to be in general
conformity with the Regional Development Strategy (RDS), as well as departmental policy and
guidance. This requires the Department to submit plans to DRD in order to receive a Statement of
General Conformity with the RDS before the plan can be adopted. This also adds time to the
overall plan preparation process. In the post-RPA regime, while it will be necessary to ensure
local development plans continue to take proper account of central government plans, policy and
guidance, it is important that there is an efficient and simple system for doing this.

Proposal

3.39

3.40

It is proposed that legislation should be put in place to require district councils to submit draft
local development plans to the Department of the Environment (DOE) for scrutiny to ensure they
are aligned with central government plans, policy and guidance. The existing legislative
requirements®, that development plans prepared by DOE must be in general conformity with the
RDS and the provision of statements on their conformity, will not be carried forward for local
development plans prepared by district councils. However, the current requirement' that DOE
shall have regard to the RDS in exercising any functions in relation to development in Northern

Ireland will continue to apply to the DOE, post-RPA.

As part of the scrutiny process, the Department will then appoint independent external examiners
to examine the local development plan on the basis of the robustness criteria referred to at 3.34
above and provide an advisory report to the Department. The PAC has faced significant workload
issues in relation to its current role in carrying out independent examinations for plans and, while
the Department would envisage the PAC being the main body providing examiners to carry out

the examination of local development plans, it believes there are benefits in being able to appoint

9

10

Introduced through the Planning (Amendment) (Northern Ireland) Order 2003.

In the Strategic Planning (Northern Ireland) Order 1999.
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other examiners, if necessary. Given the change of governance arrangements as a consequence of
the RPA, the Department will then consider the advisory report and issue a binding report to the

district council. On the basis of this binding report, the district council will then adopt the plan.

3.41  As mentioned previously, DRD and DOE are working together to develop proposals for the new
roles and responsibilities of central government with regard to regional planning. In broad terms,
the role of central government will be to set the regional strategy and vision for Northern Ireland
and provide an appropriate regional planning framework within which district councils will

prepare their local development plans.

Question 17

What are your views on the recommended approach for examining local

development plans?

Stage 4: Plan Monitoring and Review

3.42 The monitoring and review of plans are seen as essential elements in establishing how plans are
being implemented and whether any changes are required. Currently, the Department is seeking
to establish additional baseline data and improve monitoring systems and it considers that better
monitoring, together with more regular reviews of development plans, will mean that they would
have the flexibility to readily reflect and adapt to changing circumstances. At present in Northern
Ireland there is nothing in legislation requiring monitoring and review of development plans,

unlike Scotland, England and Wales, where it is a statutory requirement.
Proposal
3.43 Itis proposed to introduce legislative provisions to:
e ensure regular monitoring of the implementation of the local development plan through key

indicators such as housing, environmental protection, employment land and the production of

an annual monitoring report by district councils; and

e ensure the regular review of the Plan Strategy and Site Specific documents, at least every 5
years, on the basis of the annual monitoring report(s), and to bring forward alterations to the
plan as required, thereby facilitating a rolling programme of up-to-date local development
plans.

Question 18

What are your views on the proposals to ensure regular monitoring and review
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of local development plans?

Content of Proposed Local Development Plan

3.44

3.45

3.46

It is proposed that the new local development plan should contain the following basic components

within the Plan Strategy document and/or the Site Specific Policies and Proposals document:

e amap-based spatial strategy showing where development should and should not take place

and the location of key development proposals;

e policies and proposals which are logically derived from the spatial strategy which conform

with central government plans, policy and guidance;

e adescription of the rationale and justification for the policies and proposals of the plan with

particular regard to the scale and distribution of development; and

e measures for implementing, managing, monitoring and reviewing the plan.

In addition, mechanisms such as delivery agreements and master plans could be developed, where
appropriate, by a district council to help deliver the plan objectives. Recently prepared plans, such
as the Belfast Metropolitan Area Plan, have used master planning in relation to large strategic

sites.

The recommended topic areas which may be covered by the Plan Strategy and the Site Specific

Policies and Proposals documents are highlighted in the table below.

Topic Areas for Local Development Plans

Plan Document

Topic Area

Site Specific Policies
Plan Strategy
and Proposals

Plan Strategy and Objectives
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Housing (including mixed use)
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Plan Delivery Proposals X X

Plan Review Proposals

Question 19
Do you agree with the proposed content of local development plans as set out

in paragraph 3.447?

Question 20
Do you consider that the topic areas contained in paragraph 3.46 are

appropriate for inclusion in local development plans?

Sustainability Appraisal

3.47 Strategic environmental assessment (SEA) is a process that is carried out when a development
plan is being prepared and which aims to integrate environmental considerations in strategic
decision-making. The objective of European Directive 2001/42/EC on the assessment of the
effects of certain plans and programmes on the environment (SEA Directive) is to provide for a
high level of protection of the environment and to contribute to the integration of environmental
considerations into the preparation and adoption of plans and programmes with a view to

promoting sustainable development.

3.48 The Environmental Assessment of Plans and Programmes Regulations (Northern Ireland) 2004
requires development plans to be subjected to, and informed by, an environmental assessment as
set out in the SEA Directive.

3.49 Sustainability appraisal (SA) is a concept which involves assessing the social and economic
effects of development plans in addition to environmental effects. These social and economic
effects will include addressing issues such as poverty, social exclusion, economic growth and
inward investment. SA covers the requirements of the SEA Directive as well as a wide range of

sustainable development issues. Similar to SEA, the SA process will also consist of the
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preparation of a SA scoping report and a SA report™, both of which will be subject to public
consultation and taken into account in the decision-making and plan adoption process. It is
essential that the requirements of the SEA Directive and the need for SA are addressed at the
initial stages of the plan preparation and throughout the plan process. An example of the structure

and content of a SA report is provided at annex 6.

3.50 Itis also anticipated that the introduction of SAs would better fulfil the legislative requirement
(introduced by Article 6 of the Planning Reform (NI) Order 2006), which will apply to new
district councils, requiring that policy and plan-making functions are exercised with the objective
of contributing to the achievement of sustainable development.

Proposal

3.51 The Department proposes to introduce a statutory requirement that sustainability appraisals are to
be carried out for local development plans which will comply with the requirements of the SEA

Directive and the Environmental Assessment of Plans and Programmes Regulations (NI) 2004.

Question 21

Do you agree that district councils should be required to prepare sustainability

appraisals as part of their local plan preparation process?

Role of the Department

3.52  The purpose of the planning system is to formulate and co-ordinate policy to secure the orderly
and consistent development of land and the planning of that development. The Department
considers it appropriate to be able to intervene, if necessary, in the local development plan process
to secure this objective.

3.53 Throughout the proposed local development plan process described above there are occasions
when the Department interacts with district councils: for example, in relation to the plan
programme management scheme and the scrutiny of both the draft Plan Strategy document and
draft Site Specific Policies and Proposals document. At such times the Department will have
specific powers of direction related to the part of the process with which the Department is

involved.

u This incorporates the Environmental Report required by the ‘European Directive 2001/42/EC on the assessment of the effects of certain plans and

programmes on the environment’.
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Proposal

3.54 In addition, it is proposed to introduce a more general power for the Department to secure the
delivery of the local development plans where the district council is not making any progress. It
is envisaged that these powers could be exercised at any time in the plan process. However, it is
expected that they would be very rarely used and only as a last resort in exceptional

circumstances. This proposal is in parallel with other UK jurisdictions.

Question 22
What are your views on the proposal that the Department should have the
powers to intervene in the making, alteration or replacement of a local

development plan by the district council?

Joint Working

3.55 Ina post-RPA context, it is considered that there may be advantages in joint working
arrangements between district councils in the making of local development plans. There may be
instances where neighbouring district councils would consider it beneficial to work together: for
example, where an important natural resource, such as the Mournes or Lough Neagh, crosses
district council boundaries, or where the planning issues pertaining to an area would be better

dealt with jointly, such as in the Belfast Metropolitan area.

Proposal

3.56  Provision will, therefore, be made so that two or more district councils may prepare joint local
development plans. The procedures for the preparation of a joint local development plan would
be the same as those for a single development plan.

Question 23
a) Do you agree that district councils should be given the power to make joint

local development plans if they so wish?

b) Do you consider that such powers would adequately deal with instances
where neighbouring district councils would consider it beneficial to work

together?

Existing Plans and the Transition to the Local Development Plan Process

3.57 Itis also important to consider both how existing DOE plans, which will be at different stages in
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Proposal

the plan process, will be dealt with, and what the transitional arrangements will be to ensure a

smooth and effective transition from the old plan system to the new system following transfer of

planning powers to new district councils.

3.58 The Department proposes to introduce legislative provision that will require the following transfer

3.99

arrangements for plans at different stages:

(@)

(b)

(©)

Plans pre-publication of issues paper. Limited work will have taken place on these plans
and they can easily be started afresh by the district council: therefore, for all these plans,
including transboundary plans, work will stop and district councils will begin preparation of
the new local development plan system on transfer of functions.

Plans pre-publication of draft plan (post-publication of issues paper). For all these
plans, including transboundary plans, work will stop and district councils will also be
required to start the plan afresh and the new local development plan system will be

implemented on transfer of functions.

Draft plans. The Department will continue to progress those plans at draft plan stage at the
date of transfer and will then adopt them. In the period up to the transfer of functions the
Department will work to ensure that very few plans fall into this category. At the same time,
the new district councils will have the powers to create new local development plans for

their respective areas.

(d) Adopted plans. Adopted plans will remain in force until they are replaced by a new local

development plan. To ensure this, the power to withdraw and repeal DOE plans will not be
available to district councils. District councils will not be required to adopt a new local
development plan until the DOE adopted plan has passed its end date, although they will be
free to do so earlier if they wish.

The Department is keen to undertake some preparatory work, involving the gathering of relevant

background information, with the new district councils, through the RPA transition management

structures, in order to allow an early start to the formal local development plan process as soon as

powers transfer to district councils in 2011. The availability of resources and competing work

priorities and demands across the Department may mean such preparatory work can only be

undertaken in a small number of pilot areas but it is hoped that we would be able to commence

work on such data collection.

52



Question 24
What are your views on the proposed transitional arrangements for

development plans?
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Chapter 4 - Creating a Streamlined Development
Management System

This chapter sets out the Department’s proposals for modernising the planning application
system. The proposals aim to create a more responsive, fair, predictable and efficient
system through:

changing the culture of the planning application process to a development
management approach, away from operating the planning system as a mainly
regulatory process towards a more dynamic way of enabling and facilitating
sustainable economic and social development;

establishing a hierarchy of development based on a 3-tier classification of
developments so that resources can be focused on the management of those
applications with economic and social significance through more proportionate
decision-making mechanisms, tailored according to the scale and complexity of the
proposed development;

introducing new streamlined processes for applications within the hierarchy to ‘front
load’ the process through promoting earlier engagement at pre-application stage,
improve the predictability of timescales and ensure effective engagement of the
community and elected members;

examining the scope for extending permitted development rights for certain
householder, minor and non-householder developments, including those associated
with small scale renewable energy technologies;

re-examining the role of consultee bodies within the planning application process;
strengthening control over the partial demolition of unlisted buildings in conservation
areas and areas of townscape or village character;

placing greater emphasis on the enhancement of conservation areas;

seeking views in relation to changing the duration of planning permission and some
consents;

enabling non-material changes to planning permissions; and

bringing forward a proposal for the correction of errors in decision notices.
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Introduction

4.1

4.2

4.3

Currently, the Planning Service is responsible for processing all applications for planning
permission. This is commonly referred to as the development control system. Prior to the recent
downturn in the local construction industry and also the wider issues currently prevalent in the UK
economy, the Planning Service received, on average, 30,000 applications each year (over the last
four years). The majority of these (approximately 75%) were for some form of residential
development. The volume of applications not only reflected the pressure for development but also
testified to the increasing complexity and burden placed on the planning system by a significantly
increased workload. Until very recently this created resource and capacity problems for the

Planning Service and contributed to delays in planning decisions.

Apart from those major (Article 31), strategic and specialist planning applications dealt with by
Planning Service Headquarters*?, the steps currently involved in processing all applications are
largely the same. In other words, a predominantly ‘one size fits all” approach prevails, regardless
of the scale and complexity of the application when compared to the impact of the proposed
development. Consequently, low impact applications (i.e. those of lowest public interest or
impact on amenity) get a disproportionate amount of attention compared to higher impact
developments which need greater levels of resources, professional skill and public engagement to

determine.

To overcome these problems the application system needs to become more proportionate, faster
and more responsive to the needs of all users. This will also ensure that it is a strong and effective
tool for enabling the new district councils and their elected members, post-RPA, to create good
quality sustainable places for their communities. In addition, district councils will be able to focus
resources on those development proposals which are of the greatest economic and social benefit in
their areas. The proposals also allow for increased community engagement at an earlier stage in
the process and, as such, facilitate and encourage the inclusion and consideration of the views of
communities with the greatest social need who might otherwise be excluded. The Department
also recognises that this will help district councils deliver inclusive environments that can be used
by everyone, regardless of age, gender or disability. Given the complexities of the planning
application processes, consultation will be key to determining a system that is fit for purpose in
the context of Northern Ireland. Section 75 considerations will be taken on board as the

12

Currently major applications are defined under Art 31 of the Planning (NI) Order 1991. Strategic projects are dealt with through the Strategic Projects
Division at Planning Service HQ; this unit also has responsibility for processing specialist applications for minerals, waste, energy and major
infrastructure projects.
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consultation process proceeds and, where significant impacts are found with regard to one or more

of the Section 75 categories, then an EQIA will be carried out, as appropriate.

Development Management

4.4

4.5

4.6

Development management is more than a new name for development control. Traditional
development control activity acts as a mainly regulatory process, focused on the scrutiny and
determination of applications. Development management is a more dynamic way of helping to
achieve sustainable outcomes, particularly in relation to assisting economic and social
development, through encouraging earlier engagement on development proposals (through “front
loading’ the process, particularly at pre-application stage of certain applications) and making
decisions on planning applications with greater transparency to promote high quality sustainable
development.

As part of development management, the Department is proposing to adopt a more proportionate
approach to decision-making, moving away from a system which considers the majority of
applications under the same process to one that is more responsive to different types of
development proposals. This will allow resources to be prioritised and dedicated to those
applications with greater economic and social significance, in proportion to the scale, complexity

and impact of the proposed development.

Importantly, development management preserves necessary safeguards, such as protecting
amenity, and the natural and built heritage, and strengthens effective engagement with the
community in the consideration of proposals. While some aspects of development control will,
therefore, remain important, development management places a stronger emphasis on influencing,
engaging and negotiating with the various interests to deliver sustainable and improved
development. The key differences between development control and development management

are summarised in a simplified form in the table below.
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Table 1: Comparison of development control with development management

Development Control

Development Management

e Purpose is focus on processing
applications to control development and
minimise harm with limited
enhancement to quality of the final

development

e Purpose is to manage development with a

focus on pre-application discussion to
maximise achievement of desired
outcomes for government, district

councils and their communities

e Asksat submission of formal
application stage if the proposal is
contrary to plans and policy and

therefore likely to be refused

e Asks at pre-application stage what are the

key policy issues that need to be
addressed if the proposal is to be
acceptable in principle and how it can
help to deliver regional policy and better
quality places for district councils and

their communities

o Seeks views of communities after

submission of application

e Other agencies are consultees in the

process

e Seeks views of communities at pre-

application stage for significant
developments, in addition to application

stage

e Seeks to work in partnership to secure

agreed development, particularly with key

consultees and relevant stakeholders

e Handles all applications with

predominantly ‘one size fits all” process

e Develops proportionate processes for all
applications appropriate to the scale and

impact of individual developments
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4.7

4.8

4.9

The Department believes that development management will make a significant contribution to
the modernisation of the planning system as part of the transfer of planning functions to district
councils. The Department has already begun to prioritise the processing of strategic applications
through its Strategic Projects Division, and has introduced pre-application discussions (PADSs) for
strategic and major applications. For the processing of minor, non-contentious, applications, it
has introduced streamlined council consultation procedures. To help ensure that development
management will deliver better quality places for district councils and their communities, post-
RPA, the Department will build on these measures already introduced. The main benefits

expected from the introduction of a development management system are that it will:

o enable all planning applications to be processed more efficiently by proportionate and
streamlined decision-making that allows resources to be dedicated to those applications with
greater economic and social significance, tailored according to the scale and complexity of the
proposed development;

e provide a more effective system of pre-application discussion between developers, their

agents, consultees and provide early consultation for local communities;

o facilitate more effective project management to help reduce delays and improve the quality
and content of applications, particularly for economically and socially significant

developments; and

e achieve better prioritisation of professional resources, particularly at the beginning of the

decision-making process.

Securing these benefits requires a fundamental change in behaviour and attitude by those who
operate the planning system as well as those who interact with it. Not only do processes need to
change but also the culture of those involved and associated with the planning system. In
particular, a cultural shift from being primarily the regulator of development to being more
focused on shaping and facilitating appropriate development opportunities is at the very heart of

creating a new planning system in Northern Ireland.
Key elements of the new development management system will include:

e anew development hierarchy with new categories of applications;

o performance agreements, including pre-application discussions;

o pre-application consultation between prospective applicants and communities;
e pre-determination council hearings; and

e schemes of delegated decision-making.
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Each of these elements is addressed in greater detail below.

A New Hierarchy of Development

4.10 As mentioned previously, the Department has tended to rely predominantly on a ‘one size fits all’
approach to processing applications, except where they fall into a special category such as ‘Article
31’ cases or where development requires an environmental impact assessment. Development

management will apply to all types of development.

4.11 Establishing a hierarchy of development recognises that the processes for considering
development proposals need to be commensurate with the impact of the individual development.
The need for good outcomes and customer service means that development management must
deliver quality developments in a reasonable and more predictable timeframe. Applications for
economically and socially significant development will require considerably more assessment and
processing resources than local developments which, by comparison, are less complex and, on the
whole, raise fewer public interest issues. The new hierarchy aims to direct resources to where
they can add the most value and, in particular, to give applications for economically and socially

significant development appropriate priority in the development management system.

Proposal

4.12 The Department proposes to introduce the following 3-tier hierarchy of development for all

planning applications:

e regionally significant development;
e major development; and

e local development.

Defining the Hierarchy

4.13 The Department intends to bring forward appropriate legislation on the development hierarchy, its
proposed categories of development and respective thresholds, as well as advice and guidance on
how the development management system will operate. Post-RPA, it is proposed that regionally
significant applications will be determined by the Department with the decision taken by the
Minister. This category of application will be processed under revised Article 31 powers (see
paragraphs 4.14 — 4.15). Decisions on planning applications for categories of major and local
development, which will form the majority of applications, will be taken by the new district
councils. The following sections give an overview of how categories of development might be
defined.
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4.14

4.15

Regionally Significant Developments

Regionally significant developments will form the top tier of development proposals which have a
critical contribution to make to the economic and social success of Northern Ireland as a whole, or
a substantial part of the region. Firstly, it is not the Department’s role or intention to micro-
manage district council decision-making on planning applications. Secondly, applications for
regionally significant development are likely to be small in number (estimated at around 50 - 80
applications per annum). They will raise strategic considerations, with impacts or benefits that
extend well beyond the area of an individual district council to the extent that they become of
regional significance. It is appropriate in these circumstances that applications for regionally
significant development (which broadly affect Northern Ireland as a whole) will be determined by
the Department and decided by the Minister. It is proposed to revise the current Article 31 powers
to take account of the RPA, and provide a basis for the legislative framework for considering
applications for regionally significant development. Proposed revisions include applications

which would:

a) be of strategic significance to the whole or a substantial part of Northern Ireland or have

significant effects beyond Northern Ireland; or

b) involve a substantial departure from the local development plan for the area to which it relates;

or

c) consist of or include the construction, formation, laying out or alteration of a means of access
to a trunk road or any other development of land within 67 metres of the middle of such a
road, or the nearest part of a special road (or any such distances as the Department may
specify); or

d) involve significant proposals by a district council on land in which it has an interest.

It is not possible to anticipate every type of development that may give rise to an application for
regionally significant development or to specify thresholds for levels of development in every
case. Where prospective applicants are unsure as to whether a proposal is a regionally significant
development they will be required to submit a pre-application screening determination to the
Department. The Department considers that the following factors will be relevant when

considering whether an application meets the revised Article 31 criteria above:

a) Developments which are of strategic significance to the whole or a substantial part of

Northern Ireland or have significant effects beyond Northern Ireland:

e their contribution to the delivery of the Executive’s regional investment priorities for

economic and social development which form an essential element of a programme of
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investment in regional infrastructure; for example, in relation to the Programme for
Government, the Regional Development Strategy, the Regional Transport Strategy and
key projects in the Investment Strategy for Northern Ireland, or make a significant
contribution to the achievement of government aims and targets; for example, climate

change, energy, or waste management;

e their contribution to Northern Ireland’s sustainable development, particularly economic,
commercial and residential developments whose scale and nature raise issues of more than
local significance beyond a single district council area; for example, where:

O non-retail (excluding residential) developments comprise 15,000 square metres or

more gross floor space;
O retail food stores comprise 3,000 square metres or more gross floor space;

O other retail developments for mixed retail, retail warehouses, factory outlet centres

and warehouse clubs comprise 10,000 square metres or more gross floor space;

O housing developments comprise 500 residential units or more, or with significant
implications for prevailing regional plans and policies, development plan zonings

or infrastructure provision; and
0 development which may conflict with regional plans or policies;

e development that falls within the relevant description under Schedule 1 of The Planning
(Environmental Impact Assessment) Regulations (NI) 1999 (as amended) where an
environmental impact assessment (EI1A) is always required and which (exceptionally) is
not already covered by any of the above developments (e.g. development involving
specialist industrial, chemical, mining, extractive installations, storage, treatment or
processing facilities); and Schedule 2 developments where the environmental impacts are
judged to require an EIA and which may have wide-ranging environmental effects beyond

a single district council area.

b) Developments which involve a substantial departure from the local development plan for

the area to which it relates:

e any application for proposed development that would involve a substantial departure from
a development plan where the proposed development would have a significant impact on
the implementation of regional policies and proposals; for example, major infrastructure

developments.

c) Developments which consist of or include the construction, formation, laying out or

alteration of a means of access to a trunk road or any other development of land within 67
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4.16

metres of the middle of such a road (or as may be otherwise specified), or the nearest part of

a special road or where development is likely to result in a material increase in the volume

or a material change in the character of traffic entering or leaving the road:

o involves applications for proposed development in the vicinity of trunk roads or
motorways which may materially affect the safe and effective movement of long distance

through traffic on the strategic road network.

d) Development which involves significant proposals by a district council on land in which it

has an interest:

o development of land which may have significance that extends well beyond the area of an
individual district council and in which a district council has an interest; for example, as

the developer or owner of the land or financial or other partnership interest.

Major Developments

Applications for major development will be determined by district councils. This category will
comprise major developments with important economic, social or environmental implications for
an area of an individual district council. Although likely to raise a number of issues requiring
detailed assessment and specialist input they will be of a scale and impact which is less than a
regionally significant development but greater than a local development. The defining
characteristic of a major development is that its impacts will not extend beyond the district council
area in which it is located. With potential to deliver important benefits for the local community,
applications for major development will need to be given appropriate priority to avoid undue
delay and risk to investment decisions. It is proposed that a major development is one which falls
within the minimum and maximum thresholds of the following classes of development (see table

2 below).
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Table 2 - Major Developments

Description of
Development

Threshold or criteria

1. Housing

Urban areas:

a) brownfield development that comprises or exceeds 50
residential units or where the site area is or exceeds 0.5
hectares, but is not greater than 500 units or 4 hectares; or

b) greenfield development that comprises or exceeds 100
residential units or where the site area is or exceeds 2 hectares,

but is not greater than 500 units or 4 hectares.

Within villages and other small rural settlements:
a) any development which comprises or exceeds 20 residential

units, but is not greater than 100 units.

2. Retailing

a) food - where gross floor space of the development comprises or
exceeds 1,000 square metres, but is not greater than 3000
square metres; or

b) non food — where the gross floor space comprises 3000 square
metres, but is not greater than 10,000 square metres; or

c) the site area is or exceeds 1 hectare, but is not greater than 2

hectares.

3. Business, Industry
(Light and General),
Storage and

Distribution

a) where the gross floor space of the development comprises or
exceeds 5,000 square metres, but is not greater than 15,000 sq
metres; or

b) the site area is or exceeds 1 hectare, but is not greater than 2
hectares.

4. Energy Generation

Development that generates energy from renewable resources
where the capacity is 5 megawatts, but does not exceed 20

megawatts.

5. Waste Management

Facilities

a) construction or use of land or buildings for the purpose of waste

management, deposit, recovery and/or disposal of household,
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industrial and/or chemical waste which has a capacity of 25,000
tonnes per annum or greater, but is not greater than 50,000
tonnes per annum; or

b) the site area is or exceeds 0.5 hectares, but is not greater than 2

hectares.
6. Transport a) construction of new or replacement of existing roads, railways,
Infrastructure public transit ways, waterways, aqueducts, or Motorway

Service Areas or improvement to public transport services
where the length of the proposed infrastructure is 1km or
greater, but is not greater than 5 kms; or

b) the area of working is or exceeds 0.5 hectares, but is not greater

than 2 hectares.

7. EIA Development All development (not already covered by any of the above classes
of development) falling within the scope of Schedule 2 of the
Planning (Environmental Impact Assessment) Regulations (NI)
1999 where the environmental effects are judged to require an
Environmental Statement and where the environmental effects

impact on a single district council area.

8. All other development | Development not falling wholly within any of the above classes 1 —
not within the above | 7, including development comprising a combination of those
classes classes where:

a) the gross floor space of the development comprises or exceeds

5,000 square metres, but is not greater than 10,000 sq metres; or

b) the site area is or exceeds 1 hectare, but is not greater than 2

hectares.

4.17 The Department wishes to ensure that the hierarchy operates throughout Northern Ireland on a
consistent basis. However, it recognises that development circumstances for housing can vary
between urban and rural communities in Northern Ireland. Some limited variation, therefore, has
been taken into account in setting thresholds for housing development in relation to the varying

function, size and existing character of the settlement pattern (see class 1, table 2 above).
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Local Developments

4.18 Local developments will comprise all other developments (excluding permitted development) not
falling into regionally significant or major categories. These developments will be of local
interest only and will comprise the vast majority of residential and minor commercial applications
likely to be received annually by a district council. To avoid ambiguity and differing
interpretations it is not proposed to split the category of local developments into different classes.
The central principle of development management is that decision-making processes should be
proportionate and appropriate to the scale and complexity of the proposed development. It would,
therefore, be unreasonable to expect that the procedures for ‘front loading’ the process for
regionally significant or major development would be appropriate in the case of a local
development proposal. The process for determining applications for local development (see
delegated decision-making below) will be quick and straightforward.

Question 25
Do you agree with the proposed introduction of a new planning hierarchy to

allow applications for the three proposed categories of development to be

processed in proportion to their scale and complexity?

Question 26
Do you agree with the 3 proposed categories of development (regionally

significant, major and local) and their respective definitions?

Question 27

In relation to applications for regionally significant development, do you
consider that the 4 legislative criteria (see paragraph 4.14), in association with
a pre-application screening requirement, are sufficient to identify relevant

potential developments?

Question 28
Do you have any comments on the proposed thresholds for the different types
of development categories, particularly in relation to the classes of major

development described in table 2?
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Question 29
Do you agree with the proposed approach to urban/rural variation in setting

the proposed housing thresholds for major development?

Decision-making Processes

4.19

The development hierarchy will help improve performance by focusing resources and procedures
according to the processing needs of the different categories of development within the hierarchy.

In conjunction with the hierarchy, the Department proposes to introduce:

o performance agreements (which will include pre-application discussions);

e pre-application consultation between prospective applicants and communities;
e pre-determination council hearings; and

e schemes of delegated decision-making.

These are discussed (including related processes) in more detail below in relation to each type of

development in the hierarchy.

Regionally Significant Developments

4.20

4.21

Performance Agreements

To help create the conditions for a more efficient, robust and better quality decision-making
process, the Department proposes to make performance agreements (PAs) available to developers
proposing regionally significant development. PAs (similar to planning performance agreements
in England and processing agreements in Scotland) will be a voluntary agreement between the
developer and the Department which will provide a project management framework for
processing applications by identifying what should be done, when and by whom, to reduce
problems and speed up the handling of these large and complex applications (diagram 1 highlights

the main components of a performance agreement).

PAs will formalise communication between the Department and the developer and other partners
to help bring about earlier engagement on projects, more collaborative working, project leadership
and community involvement. Pre-application discussion (a recognised way of resolving issues
that need to be tackled at the beginning of the process prior to the submission of a formal
application in order to avoid blockages in progress further down the line) will now be set in the
context of a PA. This 'front loading' will help all parties, both to prepare an application to a high
standard (in terms of the material submitted and the content of the proposal) and to establish an

agreed course and timetable for determining it.
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4.22 A PA will ensure that pre-application discussions are integrated with the subsequent application
process by providing a project management framework that combines the pre-application and
formal application stages into a single process (from beginning to end). The framework commits

both parties to an agreed timetable containing ‘milestones’ around the following elements:

o pre-application discussion between the Department and the developer with the purpose of
identifying the key requirements and levels of information needed to ensure that all relevant
aspects are properly considered in preparation for the complete and valid submission of the
application;

e an agreed timetable for handling the application pre- and post-submission based on the
circumstances of the individual application, including agreed tasks and responsibilities;

e clarification, in advance, of arrangements required for involving key stakeholders, including
consultees, the local community (see paragraph 4.27) and elected members to ensure that all

relevant aspects are considered as early as possible; and
e an agreed project plan for programming the sequence of work, the resources required (from all
relevant parties) and managing key risks.
Diagram 1: Main components of performance agreements offered to developers for

regionally significant developments

Pre-application
Discussion
(PAD): non-statutory

Ensure all
necessary information
for valid planning

application

Relevant parties
sign up to
Performance
Agreement

Performance
Agreement

Consider issues
including assessments
required e.g. EIA, RIA,
TA*

Establish
realistic
processing
timeframe

Statutory pre-
application
community
consultation

Statutory
consultee
involvement

* Environmental Impact Assessment, Retail Impact Assessment, Transport Assessment

4.23  PAs will help maximise the benefits of pre-application discussions and improve the quality and

speed of the overall process so that the full extent of efficiency savings gained through “front
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4.24

4.25

4.26

loading’ may be made later in the formal processing, determination and issuing stages of decision-
making. PAs will therefore provide applicants with certainty about what the Department requires
of them and how their application will be determined. In essence, these agreements allow a
realistic timescale to be agreed, proportionate to the scale and complexity of the applications, but
with a formal project-based approach, providing greater certainty that the agreed timescale will be
adhered to and managed.

The Department and the applicant will agree the scope and content of a PA, according to the
individual development proposal. PAs will be voluntary agreements (i.e. non-statutory) and the
Department will facilitate the opportunity to set up a PA in advance of submitting a formal
planning application for all regionally significant applications where the developer wishes to avail
of this service. A development proposal cannot become subject to a PA after it has been

submitted as a formal application.

The success of PAs will depend largely on a willingness to work together in a co-operative and
constructive manner. The Department will prepare best practice guidance as a basis for
developing the elements of culture change involved in this area of work, which it will adopt when

handling applications for regionally significant development.

The existence of a PA does not mean the outcome of the application will be an approval. The
intention is to provide certainty about issues that need to be identified and addressed from the start
and determining the best approach for dealing with the proposal, including the information
required and overall timetable. Where agreements exist, proposals will continue to be subject to

rigorous assessment at application stage.

Question 30
Do you agree that performance agreements should be in place before the

submission of regionally significant applications?

Question 31
What are your views on the suggested elements contained within a
performance agreement, and setting a timescale specific to each individual

application?

Question 32

Do you agree that this should be a voluntary (i.e. non-statutory) agreement?
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4.27

4.28

4.29

Pre-application Community Consultation

The Department wishes to encourage improved trust and more open, positive working

relationships from the earliest stages in the application process. Providing an early opportunity

for community views to be reflected at the pre-application stage will be key to this relationship.

The early involvement of local communities, particularly when combined with the new

arrangements for pre-application discussion through PAs, can bring about significant benefits for

all parties:

e to allow members of the public to influence the way proposals are developed by providing
feedback on potential issues and an opportunity to shape the way their community develops;

e to help local people understand better what a particular proposal means for them so that
concerns resulting from misunderstandings can be resolved early on; and

e to enable potential mitigating measures to be considered and, where appropriate, built into the

proposal before an application is submitted.

Effective pre-application consultation with communities will also lead to applications which are
better developed, and in which the important issues have been clearly set out and considered as far
as possible in advance of submitting the application to the Department. Some developers already
seek consultation with the local community in advance of submitting large and complex
applications, particularly if there are perceived sensitivities about the proposal. This allows them
to hear directly about community concerns, respond to them and show that they have done so
(particularly in terms of mitigating any negative impacts and addressing any misunderstandings).
Experience suggests that this can lead to shorter and more efficient considerations of the formal
application and help achieve a smoother route to an acceptable planning decision.

There are already a number of important methods for local people to become involved in the
current planning decision-making process (for example, through neighbour notification,
commenting when applications are advertised, and open public access to case files). These
arrangements come after the formal submission of an application when the opportunity to
influence the proposal will be limited. As part of the new approach to development management
the intention is to move away from the situation where a developer submits an application and the
planning authority then consults the community, to one where a proposal is developed with the
engagement of the community at the outset of the process, prior to the submission of the planning
application. Pre-application community consultation will therefore be an additional measure to
the existing right of communities and individuals to express their formal views during the

application process.
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4.30

431

4.32

The Department is proposing that developers will carry out pre-application consultation with the
community as a statutory requirement for all regionally significant applications. Legislation will
provide a framework within which proportionate consultation with the community can be
developed by proposers of regionally significant development in association with the Department
as the decision-maker for these developments. New regulations and guidance will be developed
to ensure the adequacy of the consultation before the submission of a planning application,
including how an applicant will report on the consultation that has been carried out and the

planning authority verify the appropriateness of what has been consulted on and the methods used.

It is important that the prospective applicant consults appropriately with the community when
required to do so and that the Department can satisfy itself before accepting an application that the
applicant’s pre-application consultation activity meets the required standard and that its outcomes
are in the public interest. The Department will therefore give consideration to introducing a
power to decline to determine regionally significant applications where pre-application
community consultation is required but has either not been carried out or the applicant has not

complied with the requirements for pre-application consultation that may be set out in regulations.

The Department would like to hear views about what pre-application consultation with the
community should involve, with whom (including the role of the relevant district councils), what
form it might take (including the possible range of methods and techniques that could be used)
and its timeliness, prior to the submission of an application. It is anticipated that the following
elements will be considered necessary as part of providing consistent and transparent practice in
relation to pre-application community consultation:

e prior notification to the planning authority™® that an application is to be lodged (called
‘proposal of application notice’) stating what consultation the applicant proposes to undertake,
when it will take place, what form it will take and with whom;

e pre-application consultation with the community in the form of at least one public meeting
and publication of details in the local press; and

e apre-application community consultation report to accompany the application when
submitted, and which the planning authority will be required to consider prior to validating the
application. The report should set out who was consulted, how the applicant responded to the

community and if the proposal was amended as a result.

13

The planning authority will be the district council or the Department depending on whether the proposal is regionally significant or
major development (refer to paragraphs 4.47-4.51) in relation to major development.
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4.33

Question 33
Do you agree that developers should hold pre-application consultation with the

community on regionally significant developments?

Question 34
Do you agree pre-application community consultation should be a statutory

requirement?

Question 35

Do you have any views on what the form and process for verifying and
reporting the adequacy of pre-application consultation with the community
should involve, particularly in rela

tion to the elements indicated above at paragraph 4.32?

Question 36

Do you agree with introducing the power to decline to determine applications
where pre-application community consultation has not been carried out or the
applicant has not complied with the requirements of pre-application

community consultation?

Procedure for Regionally Significant Applications

The Department will have responsibility for processing applications for regionally significant
development. Anyone who considers their proposal for development may amount to regionally
significant development (provided the development exceeds the upper threshold identified for
major development, is identified as EIA Schedule 1 development, or is likely to comply with any
of the other amended Article 31 criteria indicated under paragraph 4.15) will be required to submit
a screening determination in that regard to the Department. It will not be open to a prospective
applicant to lodge an application for regionally significant development without having obtained
the Department’s screening determination as to whether the proposal will be treated as an
application for regionally significant development. Once the proposal has been determined as
regionally significant development the prospective applicant may avail of pre-application
discussions and enter into a performance agreement with the Department prior to commencing

consultation with the community and the subsequent submission of a planning application.
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4.34

4.35

4.36

4.37

4.38

4.39

4.40

The procedure for processing applications for regionally significant development once submitted
will follow the revised Article 31 arrangements.

In exceptional circumstances the nature and scope of some applications for major development
(submitted to a district council for its considerations) (see paragraph 4.47) may also raise issues of
regional significance. This type of application will require the Department to consider whether it
should be called-in for the Department to determine. The Department would use this call-in

power very sparingly.

Where a district council intends to grant planning permission for an application for major

development it will be required to notify the Department in circumstances where:

e agovernment Department or Agency has raised an objection to a major development
application; or

e itisa proposal for a major development in which a district council has a financial or
ownership interest and where the proposal would be contrary to the development plan for the

area.

The Department will decide (within a specified timeframe of 28 days) whether the application
notified to it by the district council should be called-in for it to determine or returned to the district
council, either with or without conditions, to make the decision. The Department will make every
effort to decide whether a case should be called-in within the 28 day period. However, if it is not
possible for the Department to decide whether a notified application should be considered as a
regionally significant application within this specified period, a Holding Direction can be issued
enabling the Department to have a further period (to be specified in subordinate legislation) in

which to consider the application.

To avoid unnecessary call-in of applications that could be dealt with expeditiously by a district
council, the Department will have the power to identify planning conditions considered necessary
to ensure the acceptability of the development, e.g. on the timing of infrastructure. In such cases
the Department would refer the application back to the district council directing it to grant
planning permission subject to the conditions specified by the Department.

Diagram 2 shows the anticipated process route for applications of regional significance.

It is proposed to amend Acrticle 31 procedures to improve efficiency of decision-making for
applications of regional significance and reflect the new planning system post-RPA, particularly

in the context of performance agreements and pre-application consultation with the community.

72



4.41

4.42

4.43

4.44

4.45

4.46

The Department will retain the option of having a public inquiry held by the Planning Appeals
Commission (PAC) for the purpose of considering representations made in relation to the
application. However, where a public inquiry is not held, the Department will be required, before
determining the application, to serve a notice of opinion (NOP) on the applicant indicating the
decision it proposes to make on the application and the period (to be not less than 28 days) within
which the applicant may request a hearing before the PAC.

In the case of an inquiry, while the Department will be expected to express views on the
application, it will not indicate what its decision on the application might be. Where a hearing is
requested by the applicant, the Department will explain its reasons for refusal or justify the
conditions set out in its NOP to approve. In practice, most Article 31 applications have been dealt
with by NOP, indicating that the Department proposes to either grant or refuse planning

permission. This is likely to remain the case post-RPA.

The Department must take into account the PAC’s report of the inquiry or hearing before it
decides the application but it is not obliged to accept the PAC recommendation. The Department
will issue a decision, which is final, and publish the PAC’s report.

Currently the PAC is the only body the Department may appoint to hold a hearing or inquiry.
Post-RPA, it is proposed that the Department should have the flexibility to appoint independent
examiners, with hear and report functions, in addition to the option of appointing the PAC, for the

purposes of conducting a hearing or inquiry into a regionally significant planning application.

The benefit of this option is that, potentially, less time would be needed to appoint independent
examiners for the purpose of conducting a hearing or inquiry into a regionally significant
application. This would help speed up the decision-making process. The Department will also
consider preparing procedural rules for inquiries and hearings conducted by independent

examiners.

In addition, the Department wishes to enhance the consultation role of district councils in relation
to applications for regionally significant development. Any district council affected by such a
proposal will be consulted by the Department as part of new proposals for statutory consultee
arrangements (see paragraph 4.77). This will enable the views of relevant district councils
affected by applications for regionally significant development to be taken into account at an
earlier stage of the decision-making process. This will be an important way of reinforcing the
transparency and democratic nature of the planning process.
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Diagram 2: Best practice process route for regionally significant developments (post-RPA)

PRE-APPLICATION STAGE

Statutory screening notice sent to Department to
determine if regionally significant

Department decides if regionally significant
development

PAD requested and Performance Agreement
agreed and entered into by Department and applicant
(voluntary)

\4

Notice of proposed application submitted to
Department (minimum 8 weeks prior to submission
of application)

Statutory pre-application consultation carried out
by applicant with community, district councils and
statutory consultees

!

Applicant prepares a statutory community
consultation report on basis of responses from pre-
application consultation

APPLICATION STAGE

Application submitted to Department with
community consultation report’ registered,
advertised, neighbour notified and consultation with
all consultees, including any relevant district
councils, commenced

Notice of Opinion: offers applicant a hearing.
Department in all cases makes final decision.
Public Inquiry: Department may ask the PAC? to
hold a Public Inquiry for the purposes of

considering representations. Department takes
account of the PAC report but makes final decision

- J
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Major Developments requiring notification to Department at application stage

Department considers whether to
call-in notified applications within 28
day statutory period from date all
information received from district
council®

[ Major application submitted to district \
council with community consultation report.
District council required to notify
Department of a major application where it
is mindful to approve but where:- there is
objection from statutory consultee or
government Department; or it involves
development in which district councils have
an interest and which consists of a
significant departure to the development

\ plan /

e ™
Application referred back to district council

for determination and treated as major

development (with conditions if necessary)

A call-in letter is issued to district
council(s) and applicant identifying
reason(s) for call-in and the decision

route — either by Notice of Opinion or

Public Inquiry (as outlined above)

Pre-determination hearing (if applicable)

" S
4 N\
Normal right of appeal remains if application
refused
" S

L If report does not meet requirements, Department can decline to determine application.

2 Option to appoint independent examiners for hearing or public inquiry with hear and report function only (in addition to option of

appointing PAC).

% Holding Direction (optional): this can be made if the Department needs more time to consider whether to call-in the application.

Question 37

Do you agree that the Department should determine applications for regionally

significant development in association with the proposed statutory screening

mechanism?
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Question 38
Do you agree with the proposal to designate a district council as a statutory
consultee where it is affected by an application for regionally significant

development?

Question 39
Do you agree with the proposed notification and call-in mechanism, including
the pre-application and application stages indicated in diagram 2, for

applications for regionally significant development?

Question 40

Do you agree that if the Department decides not to call-in a notified
application it should have the option to return the application to the district
council, either with or without conditions, for the district council to grant

permission subject to conditions that may be specified by the Department?

Question 41
Do you agree with the proposal giving the Department the option to appoint
independent examiners to hold a hearing or inquiry into applications for

regionally significant development?

Question 42
Do you agree that the Department should prepare hearing and inquiry

procedure rules for use by independent examiners?
Major Developments

4.47  Applications for major development (as defined in Table 2) will be determined by district
councils. Processing these applications efficiently and achieving a high quality well planned
development should be a top priority for both district councils and developers. Given the
important outcomes from these types of developments for individual district council areas, the
Department proposes that they should share the same processes as applications for regionally
significant development in relation to pre-application discussion, performance agreements and

statutory engagement with the community.
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4.48

4.49

4.50

451

In order to deal with major development applications expeditiously, councils will be expected to
give their processing appropriate priority as part of their resourcing arrangements for development
management. Robust project management of all stages of major applications (including the pre-
application stage) will also be essential to each district council’s delivery of quality development

in a reasonable and more predictable timeframe.

Pre-application discussions on proposals for major development are critically important and
benefit both developers and district councils in ensuring a better mutual understanding of aims
and constraints in order to resolve potential issues before submitting a formal application. By
building on work already in progress on pre-application discussion (PADS) the Department
proposes to strengthen the prospects for early and effective engagement at the pre-application

stage by facilitating the use by district councils of Performance Agreements (PA).

PAs will enable the applicant and the district council to agree a realistic timetable for the
application to be determined, informed by the views of statutory consultees and the local
community. Although not a statutory requirement, the Department will make it clear in new
development management policy guidance that early engagement for major development is vital
best practice. There will be a clear recognition that the components of a PA (as set out for
regionally significant developments) can be tailored to reflect the individual circumstances of a
major development proposal. In this regard a simple project plan-based approach is likely to be
sufficient for less complex schemes. In conjunction with the early identification of issues and
constraints relating to a major development proposal, there is the expectation that district councils
will provide developers with an initial planning view as soon as practicable to help developers
obtain important information about the economic, social and environmental impacts of a scheme
from consultees. This will help developers identify project options which are unsuitable and not

worth developing further.

Pre-application community consultation will also apply to applications classified as major
developments. The district council, as opposed to the Department, will be responsible for
evaluating the effectiveness of pre-application community consultation and ensuring it is carried
out in accordance with requirements in relation to the notice of proposed application, nature of
consultation and community consultation report. Major development proposals and the
communities and environments in which they might be located will vary across Northern Ireland.
The Department recognises that, whilst consultation with the community should be thorough,
there will be a variety of possible approaches for ensuring that developers understand the local

communities who will be affected by their planned application. Developers will therefore be
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4.52

4.53

expected to work closely with the relevant district council in formulating arrangements for
consulting the local community. The Department proposes to set out in legislation a framework
within which proportionate consultation with the community can be developed by proposers of
major developments in association with the relevant district council (also refer to paragraph 4.32).
The Department will also prepare good practice advice on achieving pre-application consultation

with the community.

Question 43
Do you agree that the processes for performance agreements should also apply

to applications for major development?

Question 44
Do you agree that the processes for statutory pre-application community

consultation should also apply to applications for major development?

Pre-determination Council Hearings

As part of new measures to enhance scrutiny for applications for major development which may
raise issues with particular sensitivity for a local area, the Department proposes to enable district
councils, at their discretion, to hold informal hearings prior to major developments being
determined by the district council. A district council will have discretion over how hearings will
operate. This proposal will allow district councils, where they consider circumstances warrant, to
take on board local community views as well those in support of the developer. The intention is
to give applicants and those who have submitted relevant representations the opportunity to be
heard by the district council before it takes a decision. This will make the application process for

major development more inclusive and transparent.

The scope to hold these hearings, for example, is likely to apply only to those applications for
major developments which have attracted a significant body of relevant planning-based
objections. It would be for an individual district council to judge when a significant body of
relevant planning objection was a sufficient material consideration to warrant a pre-determination
hearing, taking account of;
e the relevance of the objections in planning terms;
o the extent to which relevant objections are representative of the community, particularly in the
context of pre-application community consultation; and
e The numbers of representations against the proposal in relation to the context of the locality of
the proposal and the number of people likely to be affected by the proposal.
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4.54  Pre-determination council hearings would give assurance to the public that, under the new
planning system, planning decisions are being made in a clear and open forum. They would also
support the emphasis in performance agreements on greater community engagement at the pre-
application stage of a major application. The proposal will enable elected members to focus on
important applications and help give better public satisfaction by showing that district councils are
open to listening to different views before a decision is taken. Objectors are more likely to feel
due weight has been given to their views, and supporters or promoters are able to respond to

issues raised.

4.55 Some local district councils already operate informal arrangements which provide an opportunity
for objectors and supporters to address them on controversial or important applications. The
Department intends to enable district councils to make greater and more consistent use of this type
of arrangement through pre-determination council hearings. The Department, in consultation with
district councils, will develop good practice to ensure the process is fair and avoids the risk of

bias.

Question 45
Do you support a power for district councils to hold pre-determination
hearings, with discretion over how they will operate, where they consider it

appropriate for major developments?

Question 46
Do you consider that there are other circumstances in which district councils

should have the scope to hold such hearings?

Timescales for Non—determination Appeals on Major Developments

4,56 Where a performance agreement is entered into for the processing of an application for major

development the time period for a decision will be as set out in the agreement.

4,57 Asindicated in paragraph 4.20 above, a performance agreement is a non-statutory agreement and
developers can submit an application without engaging in pre-application discussions. Where
there is no performance agreement, and in recognition of the complexity of applications for major
development, it is proposed to extend the 2 month period after which a non—-determination appeal
can be made to a statutory 16 weeks for applications classified as major development. This will

align with that already used in relation to cases requiring an environmental impact assessment.

4.58 These proposals reduce the possibility of appeals on the grounds of non-determination and also
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allow a reasonable amount of time for the determination of major applications. This will benefit
district councils to the extent that their performance in these more complex cases will not be
judged on time periods which are unrealistic. Applicants will also benefit from greater certainty
for major cases, given that a decision within 16 weeks is more likely to be achieved than within 2

months.

Question 47
Where a performance agreement has not been reached, do you consider it
appropriate to extend the non-determination appeal timescale for applications

for major development to 16 weeks?

Local Developments

4.59

4.60

4.61

In Northern Ireland a large percentage of planning applications received annually is for extensions
and alterations to existing dwellings and small scale changes to commercial and industrial
buildings. Most of these developments are local in nature and non-contentious. With no impact
on the wider area they tend not to raise objections and are generally straightforward approvals.
The Department has had success with its pilot scheme in Derry City Council with streamlined
council consultation procedures, which allow a decision in such cases to be issued without formal
council consultation. Processing of these straightforward cases, which are consistent with policy
and where there are no objections, is made by case officers, signed off by line managers and the
final decision is taken by a senior planning officer. Councillors, however, continue to have the
right to refer any planning application to their council for consideration. This scheme, which has
now been rolled-out to all councils, has accelerated the processing of planning applications by
allowing minor planning applications, as agreed under the scheme, to reach a decision and issue

quickly.

In England, Wales and Scotland similar, but more extensive, arrangements are in place whereby
the majority of planning applications for local development are determined by the council’s
scheme of officer delegation. These schemes allow a chief planning officer (or other designated
planning officer) to determine specified types of application on behalf of their council in
accordance with clearly stated and widely published rules. Elected members determine the basis
on which a delegated scheme will operate, including the level of member involvement and the
circumstances in which an officer’s delegated power to make a decision may not be exercised.

In the rest of the UK, officer delegation has benefited all stakeholders by speeding up and
minimising the costs of decision-making, without compromising on the quality of those decisions.
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It has also helped free up elected members to concentrate on major or controversial cases whilst
leaving officers to determine the majority of the less contentious ones. In recent years, In England
and Wales, an increasing emphasis has been placed on promoting the fullest use of delegated
powers. In England & Wales (2007- 08)** an average of 90% of decisions on applications for
local development were decided under delegated schemes without referral to a planning
committee or the full council. This approach has been supported by the Local Government
Association which has been instrumental in developing best practice guidance for local authorities

on officer delegation.

Schemes of Delegation for Planning Decisions

4.62

4.63

4.64

Post-RPA, all aspects of decision-making on applications for local developments will transfer to
district councils. In order to allow quicker decision-making on the smaller and less contentious
local developments, and enable elected members to concentrate on the more significant and
controversial proposals, the Department intends that each district council will be required to
introduce schemes of officer delegation. The details of each delegation scheme, which will only
relate to applications within the category of local developments, will be for individual district

councils to determine.

The overall objective is to ensure that district council arrangements for decision-taking on
applications for local developments are efficient whilst ensuring that proposals that raise strong
local views or sensitive issues for the local environment are dealt with by elected members.
Schemes of delegation will not affect the arrangements for neighbour notification and engagement

on planning applications, or the ability of local people to make their views known.

It is considered that applications are unlikely to be suitable for delegation where:

e an elected member requests the application be referred to the planning committee;

e they are subject to objection from a statutory consultee;

e they do not accord with the local development plan;

e they are made by a district council or an elected member of a district council; or

e they relate to land owned by the district council or where the district council has an interest in
the land.

Question 48
Do you agree that district councils, post-RPA, shall be required to introduce

schemes of officer delegation for local applications?

14

Development Control Statistices, England 2007-08, DCLG.
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4.65 Diagram 3 shows the new procedures and processes for applications within the hierarchy (post-
RPA).

Regionally Significant Developments

Instrument: Programme for Government; Regional Policies
and Regional Plan(s)!; Local Development Plan

Decision Maker: Department with Minister to make final
decision

Process Route: Pre-application screening notice (statutory);
pre-application community consultation (statutoryg;
Planning application with performance agreement” (non-
statutory); either 1) Notice of Opinion, or 2) Public Local
Inquiry (option to appoint Independent Examiners?);
Appeal: Hearing procedures for Notice of Opinion

Major Developments

Instrument: Local Development Plan

Decision Maker: District councils

Process Route: Pre-application community
consultation (statutory); Planning application with
performance agreement® (non-statutory);

Appeal: To PAC

Local Developments A

Instrument: Local Development Plan
Decision Maker: District councils
(including schemes of delegated decision-
making)

Process Route: Planning

application

Appeal: To PAC (option for

Local Member Review

Bodies® )

1 Includes Executive’s Investment Strategy.
2 Performance Agreements proposed on voluntary (non-statutory) basis.
3. Details of Local Member Review Bodies are contained in Chapter 5 on Planning Appeals.



Permitted Development (including small scale renewable energy generation)

4.66

4.67

4.68

4.69

4.70

The Planning (General Development) Order (NI) 1993 (the GDO) allows certain, often minor,
non-contentious types of development to proceed without the need for a planning application as
planning permission is deemed to be granted. In the context of creating a more proportionate
planning system, the Department wishes to examine the scope for extending permitted
development rights with regard to certain householder, minor and non-householder developments,

including those associated with small scale renewable energy technologies.

Applications for planning permission for minor developments, particularly from householders,
form a large proportion of the planning applications within the planning system. In 2007/08
applications for domestic extensions/alterations were 30% of all applications received. 98% of
applications for domestic extensions/alterations decided in 2007/08 were approved. There are
also new forms of development, such as that associated with the use of small scale renewable
energy technologies, which have the potential to add to planning application numbers in the
future. While the processing of these applications is relatively straightforward (provided they
have minimal impact upon neighbours and the local environment) the resources used to process
them could be re-deployed elsewhere to improve overall service delivery. In the context of
reform, the Department is examining three inter-related strands with regard to permitted

development.

Householder and Minor Development

Permitted development rights currently allow various extensions and alterations to dwelling
houses, as well as developments within their curtilages, to be carried out without applying for
planning permission. Similarly, various minor forms of development are permitted on the basis
that their scale and nature is such that they would be granted planning permission if an application
were required. Development associated with dwelling houses is commonly referred to as

‘householder development’.

Other (non-householder) Development

Permitted development rights are also given for certain other forms of development, including, for
example, industrial and warehouse development, temporary buildings and uses, agricultural

buildings and operations, and certain development by statutory undertakers.

The Department has engaged consultants to advise it on the scope for widening existing
householder, minor and non-householder permitted development rights, together with a
consideration of the scope for introducing additional categories of permitted development, with
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4.71

4.72

4.73

4.74

the intention of reducing the number of minor applications in the system, while protecting the
interests of neighbours, the wider community and the environment™. This work will include
relevant screening under Section 75. It is also possible, however, that there may be instances
where development that is currently permitted would in future require specific planning approval:
for example, developments considered to have more than a low impact on the wider
neighbourhood and/or street scene. We expect to consult on the outcome of this work in 2009

and, therefore, no consultation questions have been asked in this paper.
Development Associated with Small Scale Renewable Energy Generation

One of the key challenges facing us today is climate change. One way of addressing the impact of
climate change is to maximise the use of energy from renewable energy sources that are
continuously replenished by nature (e.g. the wind, the sun, moving water, heat extracted from the

air, ground and water (geothermal energy), and biomass (wood, biodegradable waste and energy

crops)).

At a policy level, the Department has published a draft Planning Policy Statement 18 (PPS) on
Renewable Energy as part of its PPS programme. More directly, however, the Department has
been working on the provision of a simplified regulatory regime for small scale renewable energy
development that features easily understood permitted development rights. The Department
believes that a simplified regulatory regime may assist in addressing the impacts of climate

change by encouraging the uptake of renewable energy technologies.

The work on small scale renewable energy generation permitted development has two strands: a)
domestic microgeneration associated with the energy needs of dwelling houses, and b) non-
domestic microgeneration, primarily associated with commercial, industrial, agricultural and

public sector energy needs.

a) Domestic Small Scale Renewable Energy Generation (Householder Microgeneration)

The Department consulted on its proposals for domestic microgeneration permitted development
rights in 2007*°. The Department proposed that, broadly, all forms of householder
microgeneration should be permitted without the need to apply for planning permission, subject to
certain limitations and conditions related to visual amenity, noise and impacts beyond the host

property. Reaction to the consultation paper was positive with strong support for the wider use of

15

16

The Department’s examination of Part 1 and 2 permitted development rights will exclude permitted development rights for satellite dishes and other
antennas which have already been relaxed following a review in 2003.

‘Microgeneration Permitted Development Rights’ (January 2007).
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4.75

4.76

renewable energy and a simplified regulatory regime of permitted development rights. There
were, however, some differences of opinion as to the types of renewable technology that should
be permitted and the conditions and limitations that should be imposed, particularly in relation to

noise associated with wind turbines and heat pumps, which the Department is still considering.

Following consideration of the views expressed, the Department expects to consult in 2009 on
proposed changes to the GDO that will make it easier for householders, if they so wish, to meet a

significant portion of their energy needs from renewable sources.

b) Non-domestic Small Scale Renewable Energy Generation

The Department also proposes to extend permitted development for small scale renewable energy
generation to non-residential land uses, including commercial, industrial, agricultural and public
sector development. Consultants have been engaged to advise the Department on how best this
might be achieved and we expect to consult on the outcome of that work in 2009. This work will

include relevant screening under Section 75.

Legislation

4.77

The current GDO, which covers both permitted development and certain procedural and
administrative aspects of the planning process, was last consolidated in 1993 and has been subject
to many amendments since that date, which are not always evident either to those who regularly
use it or those who find it necessary to refer to it infrequently. The reviews included in this
planning reform will lead in due course to replacing much of the current GDO and it seems
sensible, as part of the simplification of procedures and permitted development rights, to make the
legislation more accessible and usable. The Department is therefore considering separating the
GDO into two Orders, one focused on procedural elements of development management and the

other concentrating on permitted development rights.

The Role of Consultee Bodies in the Planning Application Process

4.78

Consultation with bodies who have an expertise in certain topics such as environmental
protection, health and safety, is an essential feature of the planning application process. The
planning authority may not have the necessary in-house expertise to decide on an application’s
merits and some key consultees, e.g. Northern Ireland Environment Agency, Roads Service and
Water NI, contribute to the planning decision-making process as part of their own statutory
obligations with regard to the environment, road safety, water quality and so on. In addition,
consultation is an important part of demonstrating the openness, transparency and the democratic

nature of the planning system.
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4.79  Currently there is a legislative duty on the Department to consult district councils and, where

appropriate, other bodies such as the Health and Safety Executive, the Historic Buildings Council,

the Historic Monuments Council and the Fire Authority for Northern Ireland, before determining

an application for planning permission, approval or consent (these are known as ‘statutory

consultees’). The Department, however, may also consult a wide range of other government

departments, agencies and public bodies. While the Department would consider consultation with

these key consultees to be an essential part of the planning process, it is currently under no

statutory obligation to do so.

4.80 The Department has previously acknowledged a widespread concern that the current consultation

process contributes significantly to the delays in the determination of planning permissions or

consents and has been working with its key consultees to improve response times. The reform

agenda and the impending transfer of planning functions under RPA has led the Department to

examine the arrangements under which district councils (or the Department in the case of

regionally significant or called-in applications) will have to consult other bodies and the process

by which these bodies will have to respond.

Proposals

4.81 The Department proposes, post-RPA implementation:

to extend the list of statutory consultees to ensure that planning authorities consult relevant
bodies and to introduce categories of development, linked to the development hierarchy, that
require such consultation (including pre-application consultation). This would mirror the
system currently in use within England, Wales, Scotland and the Republic of Ireland;

to introduce a statutory obligation on the statutory consultee to reply within a specified
timeframe in order to ensure a timely response. This would reflect the system currently used
in England where consultees must respond within 21 days, or such other period as may be
agreed in writing between the consultee and planning authority. This obligation would also
apply to district councils consulted on regionally significant applications to be determined by
the Department (see paragraph 4.46); and

to require the consultees to complete an annual monitoring report which would detail their

performance over the previous 12 months.

Question 49

Do you agree that, post-RPA:

a)

the list of statutory consultees should be extended; and
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b) categories of development, linked to the development hierarchy, that
require consultation (including pre-application consultation) before
applications are determined by the planning authority, should be

introduced?

Question 50
Do you agree, post-RPA, that statutory consultees should be required to

respond to the planning authority within a specified timeframe?

Question 51

If so, what do you consider the specified timeframe should be?

Enhanced Development Management in Conservation Areas, Areas of Townscape or

Village Character

4.82

4.83

4.84

Many of our cities, towns and villages contain areas which exhibit a distinct character and
intrinsic qualities, often based on their historic built form or layout. Some of these have merited
statutory designation by the Department as conservation areas by virtue of their special
architectural or historic interest. For others, recognition as areas of townscape or village character
(ATCs/AVCs) has been judged to be more appropriate. Great importance is attached to the
protection of the existing character and appearance of such areas.

At present, anyone wishing to demolish an unlisted building in a conservation area must first
apply to the Department for consent to do so: this is known as ‘conservation area consent’ and it is
a criminal offence to carry out such work without consent. Similarly, anyone wishing to demolish
an unlisted building in an ATC or AVC must apply to the Department for planning permission:
failure to do so is a breach of planning control and may be subject to enforcement action by the

Department.

However, the present legislation does not cover the partial demolition of an unlisted building.
This came to light as a result of the Shimizu judgement (Shimizu (UK) Ltd v Westminster City
Council 1997). In brief, in the Shimizu case the House of Lords considered that works for the
demolition of an unlisted building in a conservation area must involve the total or substantial
destruction of the building concerned. Therefore, in conservation areas, the demolition of part of
an unlisted building, which might previously have been considered to require conservation area
consent, no longer needs such consent, i.e. partial demolition of buildings in conservation areas is

not subject to conservation control. This ruling has a wider impact in Northern Ireland than the
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4.85

rest of the UK, in that it means that the partial demolition of an unlisted building, not only in a
conservation area but also in an ATC or AVC, may not be considered as demolition for the

purposes of the 1991 Order.

The Department considers that, in certain cases, the demolition of any part of an unlisted building
in a conservation area/ATC/AVC may have a detrimental effect not only on the character of the

building but also on the overall character of the conservation area/ATC/AVC.

Proposal

4.86

4.87

4.88

As the Department is committed to the protection of the existing character and appearance of
conservation areas, ATCs and AVCs we consider that this issue should be addressed and we
propose to amend the current legislation to clarify that conservation area consent/planning
permission is required of anyone wishing to partially demolish any part of an unlisted building in
a conservation area/ATC/AVC.

Question 52

Do you agree that the existing legislation should be amended and clarified to
ensure that anyone wishing to demolish any part of an unlisted building in a
conservation area/ATC/AVC requires conservation area consent or planning

permission?

A conservation area is an area designated as such under Article 50 of the Planning (Northern
Ireland) Order 1991, which states that, ‘“The Department may designate areas of special
architectural or historic interest the character or appearance of which it is desirable to preserve or
enhance’. Article 50(5) of the 1991 Order requires that, “Where any area is for the time being
designated as a conservation area, special attention shall be paid to the desirability of preserving

or enhancing its character or appearance’.

This is the prime consideration for the Department in the exercise of planning functions within
conservation areas. Planning Policy Statement 6 (Planning, Archaeology and the Built Heritage)
details the Department’s policy on conservation areas. There will be a presumption against the
grant of planning permission or conservation area consent where development proposals would
conflict with this requirement, although in exceptional cases this presumption may be overridden
in favour of development which is desirable on the ground of some other public interest. The
desirability of preserving or enhancing a conservation area is also considered to be a material
consideration in assessing proposals for development beyond its boundaries which would,
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4.89

4.90

491

however, affect its setting or views into or out of the area.

The Department’s presumption that development should preserve or enhance a conservation area
was affected by the outcome of the High Court case of South Lakeland District Council v
Secretary of State for the Environment and Carlisle Diocesan Parsonages Board [1992] 2 WLR
204, which held that local planning authorities could not insist that developments are beneficial to

conservation areas, merely that they do not harm them.

The Department does not wish to stifle development in conservation areas. The emphasis will be
on the careful control and positive management of change, to enable the area to remain alive and
prosperous, but at the same time to ensure that any new development accords with the area’s
special architectural or historic interest. Designation as a conservation area puts an onus on
prospective developers to produce a very high standard of design, which respects or enhances the
particular qualities of the area in question.

As part of its commitment to protecting our built heritage the Department wishes to clearly set out
the duties of the planning authority when exercising its planning functions with regard to
conservation areas. The Department is considering introducing a requirement that planning
authorities pay special attention to the desirability of enhancing the character or appearance of a
conservation area where there is an opportunity to do so. Where there is no opportunity for
enhancement then the planning authority must give special regard to preserving the area’s

character or appearance.

Question 53
Do you agree that the planning authority should be able to require that, where
possible, proposed development should enhance the character of a

conservation area?

Duration of Planning Permission and Consent

4.92

4.93

Planning permissions and consents are normally issued with a condition requiring development to
commence within a specified number of years. This is usually five years from the grant of
permission or consent. The Department, however, can provide for a longer or shorter period if it

is considered appropriate for the development approved.

Once the time limit for commencement of development has expired, it is not possible for
development to begin under that permission; a further application for planning permission or

consent must be made. The current timescales for commencement can, however, lead to
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developers ‘land banking’ approvals, resulting in uncertainty in the development of an area and
effectively preventing the use of developable land for other purposes. The five-year duration of
permissions and consents can also lead to delays in changes in planning policy taking effect on the

ground as this only occurs through decisions on new development proposals.

Proposal

4.94 To encourage approved development to be undertaken more speedily and ensure new policies are

4.95

4.96

delivered more quickly, it is proposed (in line with elsewhere in the UK) to reduce the normal

default duration of planning permission, listed building and conservation area consents from five
years to three. The planning authority, however, would retain the power to shorten or extend this
period depending on the circumstances of the application. For instance, shorter time frames may
be appropriate for temporary uses, while the lead-in times for larger development, or sites raising

technical issues, may suggest longer timeframes.

In the case of outline planning permissions, the Department proposes to remove the condition
requiring development to commence no later than five years from the date on which permission
was granted. However, the requirement to submit applications for approval of reserved matters
within three years of the grant of outline approval would be retained, as would the requirement for
development to commence within two years from the date on which reserved matters are finally
approved. If introduced, the new arrangements would not impact on existing approvals but would

only apply to applications from the commencement of these provisions.

The Department considered a similar proposal as part of the Reforming Planning consultation in
2004 and, although favourable comment was received, the Department subsequently concluded
not to introduce this measure. At the time the Department was concerned about the resource
implications of an increase in application numbers and also wished to avoid the possibility of
more ‘technical starts’ to development to comply with the commencement date, following which
development would cease. However, the Department considers the proposal should be revisited in
the wider context of the current reform agenda and the particular emphasis on improved efficiency

of processing, accelerating the planning system and the focus on development management.

Question 54
Do you agree that the normal duration of planning permission and consent

should be reduced from five to three years?
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Making Non-material Changes to Planning Permission

4.97

4.98

4.99

When development is being carried out in accordance with planning permission, minor changes to
the original proposal may become necessary: for example, to comply with new building
regulations or changes associated with the physical nature of the site which were not anticipated.
Such changes may be particularly common in complex large scale developments. In many cases,
the minor changes required will not significantly change the scheme that was originally granted
planning permission, have no or very small effects on public amenity and are, in effect, ‘non-

material’. Nevertheless, the change may require a new planning application.

At present, in the absence of specific legislative powers, the Department seeks by administrative
means to minimise the impact of minor changes to planning permission upon the Planning
Service, the applicant and others. Relying on case law, the Department agrees changes to the
development proposed with the person with the interest in the land to which the permission relates
and where the proposed change is deemed to be non-material, on a case by case basis. Changes
may be so small that they can be discounted from the definition of development requiring
planning permission, or the transgression of a condition or other planning restriction so minimal
as not to constitute a breach of control, or there may be minor amendments to approved plans. It
is considered sensible practice for a planning officer to decide whether a variation from an
approved plan is material or not. Planning law does not define what material considerations are
and, consequently, they have to be derived from a number of sources, including strategic planning
guidance, regional policy documents, Ministerial statements, development plans etc.

There is no statutory obligation upon the Department to engage in this administrative process, nor
any statutory procedure with which the Department is required to comply. To date, the process
has not given rise to any known challenge or issues in Northern Ireland. However, legislation has
been in place in Scotland since 1972 which gives planning authorities power to vary any
planning permission granted by them, on the request of the grantee or of a person acting with his
consent, if they consider that the variation sought is not material. In England a similar provision
has been included (section 190 of the Planning Act 2008) to provide, at the request of the
applicant, discretion for the local planning authority to decide whether an amendment to
development that has planning permission is so minor, and the variation sought is not material,
that a further planning application is not required. In England this includes a specific power to

impose new conditions or remove or alter existing conditions.

17

Section 31A of the Town and Country Planning (Scotland) Act 1972 and section 46 of the Local Government and Planning (Scotland) Act 1982.
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4.100 The decision in England to make explicit legislative provision follows a House of Lords*® ruling
which raised uncertainty as to whether local planning authorities are able to approve minor
amendments to approved schemes without the necessity for a new planning application.
Consequently, it was considered that a decision by a local planning authority to informally

approve plans could be subject to a successful challenge by a third party.

Proposal

4.101 In light of this ruling the Department is proposing to bring forward specific legislative provisions
to enable non-material changes to planning permissions to be made. Specifically, these provisions
could:

e enable the planning authority to change any planning permission where it is satisfied that the
change is not material,

e require the planning authority to have regard to the effect of the change, together with any

previous changes on the original planning permission;

e enable the planning authority to impose new conditions and remove or alter existing

conditions;

e make the power available only on an application by a person with an interest in the land to

which the permission relates;

e enable the Department to prescribe the form and manner of application and consultation and
publicity requirements; and

e require such applications etc. to be kept in the planning register.

4.102 The Department considers that such legislative provisions will place beyond doubt the ability of
the planning authority to approve non-material changes to an existing planning permission, while
enhancing the openness, transparency and democratic nature of the planning system. There is also
the potential to remove planning applications from the system.

Question 55

Do you agree that a statutory provision should be introduced to allow minor

amendments to be made to a planning permission?

Question 56

Do you have any comments on the details of such a provision as outlined at

18 Sage -v- Secretary of State for the Environment, Transport and the Regions 2003.
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Correction of Errors in Decision Notices

4.103

4.104

Provision is made in Part I11 of the Planning Reform (Northern Ireland) Order 2006 for the
correction of errors in decision documents, including omissions. Under Article 17 of the Order
the Department must seek the written consent of the applicant/landowner before an error in a
planning decision document can be rectified. Article 20(3), of the same Order, defines a
correctable error as an error which is contained in any part of the decision document which

records the decision but which is not part of any reasons given for the decision.

While Article 17 has yet to be commenced in Northern Ireland, experience in England with
similar legislation® intended to amend correctible errors in appeal decisions has indicated that the
requirement to obtain unconditional written consent from either the applicant or the landowner
can pose problems. For example, obtaining consent can prove problematic if land ownership
changes after the appeal is submitted so that it becomes difficult to identify the current landowner.
Alternatively, consent may not be forthcoming if it is perceived that the error is to the applicant’s
advantage. Consequently, new English provisions have been provided in the Planning Act 2008

that will remove the need to obtain consent in these cases.

Proposal

4.105

The Department proposes to change the current legislation relating to the correction of errors in
planning decision documents to allow the planning authority to correct errors in planning decision

documents without the consent of the applicant/landowner.
Question 57
Would you be in favour of enabling the planning authority to correct errors in

its planning decision documents without the consent of the landowner or

applicant?

19

Section 56 of the Planning and Compulsory Purchase Act 2004 c.5.
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The right of an applicant to appeal a planning decision is a key element of a democratic
and accountable planning system. Some of the existing appeal processes are
disproportionately complex for the type of appeal, while some administrative processes
are not as efficient as they could be. This chapter proposes some fundamental changes to
how the appeal system operates as well as changes to existing procedures and also
considers the case for and against the introduction of the right of third party appeals (i.e.
an appeal by someone other than the applicant against a planning decision or conditions
Imposed by a decision).

Introduction

5.1 In Northern Ireland the planning appeals system is delivered by the Planning Appeals
Commission (PAC), an independent appellate body established under statute to decide a wide
range of appeals and to report on various matters under planning and other legislation. The
Commission (which is sponsored by the Office of the First and Deputy First Ministers) is not part

of the DOE or any other government department.

5.2  The number of appeals received by the PAC has, in recent years, risen from 762 in 2004/05 before
peaking at 2765 in 2006/07. It has since dropped to 1493 in 2007/08 and, more recently, to 515 in
2008/09%°. In keeping with the aims of the reform agenda the following legislative proposals seek
to improve the planning appeals system by tackling delaying factors and providing an appeals
system which is more proportionate to the type and complexity of each appeal. The proposals are

informed by similar proposed changes to the appeals systems in the rest of the UK.
Reducing the Time Limit for Appeals

5.3  Where a planning permission or consent application is refused, or granted subject to conditions,
the applicant may appeal the decision to the PAC. The current time limit within which appeals®

must be made is six months. For non-determination appeals® the six-month period starts from the

» PAC Chief Commissioner’s Annual Report April 2008 to March 2009.

2 Appeals under Avrticle 32 of the 1991 Order for planning permission or against conditions attached to a planning permission; Article 33 of the 1991
Order (non-determination appeals); plus tree preservation order consent, listed building consent, conservation area consent, hazardous substances
consent, and advertising consent appeals.

z Currently the statutory period after which the applicant has the right of appeal on the grounds of non-determination is 2 months from the submission
of a valid application (extended to 16 weeks where an environmental statement is required).
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date the Department should have given its decision. The six-month time limit has not changed in
over 30 years, is unnecessarily long and can lead to the appellant waiting until the end of the

period before submitting an appeal, creating uncertainty among objectors and for the Department.

Proposal

5.4  The Department proposes to reduce the time limit for lodging planning appeals to two months.
This would speed up the appeals system, ensuring that all appeals are submitted to the PAC in a
prompt fashion whilst still allowing the appellant sufficient time to decide whether to appeal and
submit the relevant appeal application to the PAC. While the Department appreciates this may
lead to an initial increase in the number of appeals received, it is envisaged this will level out over
time. Coupled with proposals to limit the introduction of new evidence at appeal (see paragraphs
5.8 t0 5.10 below) it is hoped this will encourage applicants to engage in productive negotiations
with the planning authority and provide it with all relevant material prior to the authority reaching
its decision.

Question 58

a) Do you agree that the time limit to submit appeals should be reduced?

b) If so, what do you think the time limit should be reduced to — for example,

4, 3 or 2 months?

Determining the Appeal Method

5.5  Appeals are processed either by written representation (with or without an accompanied site visit)
or by a formal or informal hearing. The current system allows the appellant and the Department
to request the method they prefer. However, while written representations are quicker and less
costly to all concerned, appellants often choose a formal or informal hearing, even for appeals
which could clearly be addressed through written representation. In line with the principle of
proportionality, the Department wants to ensure that the appeal procedure used is that which is
best matched to the complexity of the subject matter.

Proposal

5.6  The Department is proposing to provide the PAC with the statutory powers to enable it to decide
the appeal method based largely on the complexity of the appeal. This would support the PAC’s
current efforts in guiding appellants toward the most suitable method for processing their appeal
and help to speed up the process. This proposal would mean the removal of the automatic right to

appear before, and to be heard at, a hearing. However, appeals are decided on the basis of the
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5.7

planning arguments, not by the method by which they are presented.

This proposal would require the PAC to apply published criteria when determining the most
appropriate appeal method and it would have to consider the applicant’s preferred method
together with any supporting arguments. The Commission would also have the option to change
to a more appropriate method if new circumstances made it necessary.

Question 59

Do you agree:

a) that the PAC should be given the powers that would allow it to determine

the most appropriate method for processing the appeal; or

b) that appellants should be allowed to choose the appeal method?

Restricting the Introduction of New Material at an Appeal

5.8

5.9

There are cases where an appeal is made and the proposed scheme is revised during the course of
the appeal. This practice uses the appeal process to progress amendments or alternatives to a
scheme which should have been submitted as a new or amended planning application to the
planning authority. This can leave the Department and third parties at a disadvantage in having to

respond at short notice to the revised proposals.

English and Scottish Ministers have moved to counter this by proposing that appeals will only be
determined on the basis of the material that was in front of the local planning authority when it
made its original decision. Scotland has already made changes to primary legislation (section
19(2) of the Planning etc. (Scotland) Act 2006) to achieve this, while the Department understands
England is currently considering how to take this forward.

Proposal

5.10

The Department believes there are clear merits in this approach as it would provide greater
certainty for objectors and third parties. The Department therefore proposes to provide in statute
that parties to appeals may not raise matters that were not in front of the planning authority when
it made its original decision. This would be subject to two important caveats: the appeal body
would still be required to have regard to the development plan and any other material
consideration in reaching its decision; and parties to the appeal would be allowed to submit

additional material if they could demonstrate that this could not have been submitted earlier.
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Question 60

Do you agree that parties to appeals should not be allowed to introduce new
material beyond that which was before the planning authority when it made its

original decision?

Linking Retrospective Planning Applications and Enforcement Notice Appeals

5.11 Where development has been carried out without planning permission, or has taken place without
complying with any condition or limitation subject to which planning permission has been
granted, the Department may issue an enforcement notice specifying what remedial steps need to
be taken. The person upon whom the notice is served has 28 days to lodge an appeal against the
notice with the PAC. Once an appeal is made against an enforcement notice the appellant is
deemed to have made an application for planning permission for the development in question.
This application is duly determined by the PAC. However, the person upon whom the notice is
served can also submit a parallel retrospective planning application to the Department. In essence
this means that the enforcement notice cannot take effect until the parallel planning application
has been determined by the Department. If the Department issues a refusal decision the applicant
has a further six months to appeal to the PAC. This stalling action means that the breach of

planning can continue unabated for a considerable length of time.

Proposal

5.12 The Department proposes to address this issue by extending the power to decline to determine a
parallel planning application to circumstances where the same development is the subject of a
‘deemed application’ determination by the PAC, on foot of an appeal against an enforcement
notice. This will prevent the appeal process from being abused and used as a stalling tactic.
Question 61
Do you agree with the proposal that the planning authority should be able to
refuse to consider a planning application where a ‘deemed application’

associated with an appeal against an enforcement notice is pending?

Power to Decline Repeat Applications

5.13  Currently the Department has the power®® to decline to determine any planning application

= Under Article 25A of the 1991 Planning Order.
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deemed to be the same or substantially the same as an application refused within the preceding
two years for the same development. However, this power does not extend to repeat applications

that are submitted after a ‘deemed application’ (see paragraph 5.11) has been refused by the PAC.
The Department views this as a loophole.

Proposal

5.14 The Department is proposing to introduce a power to decline repeat applications where, within the

last two years, the PAC has refused a similar “‘deemed application’ arising from an enforcement
notice appeal.

Question 62

Do you agree that the planning authority should have the power to decline

repeat applications where, within the last two years, the PAC has refused a

similar deemed application?

Time for Certificate of Lawful Use or Development Appeals

5.15 An applicant can apply to the Department for a Certificate of Lawful Use or Development to
establish whether the existing (or proposed) use or development of land is lawful for planning
purposes. |If the Department refuses a certificate or fails to give a decision on an application for a
certificate within a period of two months, or an extended period agreed with the applicant, the
applicant may submit a planning application in respect of the development, or appeal the decision

to the PAC. Unlike other forms of appeal there is currently no time limit for making such an
appeal.

Proposal

5.16 To bring these appeals into line with other appeals the Department proposes to introduce

legislation that would introduce a time limit of two months for lodging a certificate of lawful use
or development appeal.

Question 63
Do you agree that a time limit of 2 months should be introduced for certificate
of lawful use or development appeals?

Award of Costs

5.17 Currently, parties to appeal proceedings in GB can apply for costs to be awarded against another
party in the appeal if they believe that they have been left out of pocket by that other party’s
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unreasonable behaviour. Such behaviour could result in a hearing being adjourned, unnecessarily
prolonged, or cancelled, wasting resources and causing unnecessary expense to the aggrieved
party. Similar behaviour also impacts upon the Northern Ireland appeals system. Unreasonable

behaviour is defined in GB guidance and may include such things as:-

o the local planning authority withdrawing one of its reasons for refusing planning permission or

conceding the grounds for an appeal once the date for a hearing has been fixed,;

o the appellant withdrawing the appeal once the hearing date is fixed without being able to show

that there has been a material change of circumstances; or

o the appellant failing to show or be represented at a hearing without good reason.

Proposal

5.18

The Department proposes to introduce a power that would allow the PAC to award costs where a
party has been put to unnecessary expense and where the PAC has established that the other party
has acted unreasonably. This would apply to parties involved in appeals that use both the written

representation route or formal/informal hearings.
Question 64
Do you agree that the PAC should be given a power to award costs where it is

established that one of the parties to an appeal has acted unreasonably and put

another party to unnecessary expense?

Local Member Review Bodies

5.19

5.20

5.21

Following the transfer of planning powers to the new district councils, and in keeping with
strengthening local accountability, the Department is seeking views on providing for certain minor
appeals to be determined within each district council area by the council (or a committee of the
council) to be known as a local member review body (LMRB). Such an approach could reduce

the PAC caseload, freeing up resources for more complex, contentious cases.

In such a scenario, each council would specify a number of minor planning application types
which would be determined by planning officers acting under the council’s scheme of officer
delegation (see 4.62 and 4.64 in chapter 4). This could include, for example, applications for
householder developments, new shop fronts or small changes of use. Applicants who disagree
with the decision would be able to request a review by the LMRB. This would replace the
existing right of appeal to the PAC.

Each LMRB, consisting of an agreed number of elected councillors, would have the power to
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5.22

uphold, reverse or vary any decision which is subject to their review. To counter any perceptions
of internal bias it is possible LMRBs could be established on a joint authority basis with other
district councils. If the appellant considered the LMRB had not applied the law properly or had
treated them unfairly, they would be able to challenge the LMRB’s decision in the High Court.

We are seeking views on whether there is support for the Department to take powers enabling
local member review bodies to be set up by district councils. It is envisaged that, if taken, such

powers would not be commenced immediately the new councils are formed in 2011.

Question 65
Do you think the new district councils should be able to establish local member

review bodies to determine certain local planning appeals?

Question 66
If so, what types of applications should this apply to?

Third Party Planning Appeals

5.23

5.24

5.25

Where an applicant is unhappy about the refusal of planning permission, or with any conditions
attached to an approval, the applicant may appeal to the PAC. There is no equivalent right of
appeal for third parties who may have opposed a development that receives planning permission

or who may be unhappy about the conditions attached to that permission.

The issue of whether there should be provision for third party appeals in the Northern Ireland
planning system has been considered on many occasions from the early 1980s forward. More
recently, since 2000 the Department has engaged in a detailed examination of the case for third
party appeals, culminating in a regulatory impact assessment (RIA) completed in 2004%*. In light
of that RIA, Angela Smith MP decided, under direct rule, that the issue was one for a returning
Northern Ireland administration.

In view of previous and continued interest in third party rights of appeal, it was considered

appropriate to re-examine the issue when preparing the planning reform programme.

The Case for Third Party Appeals

5.26 The RIA summarised a number of potential benefits of introducing third party appeals, including:

24

RIA available at www.planningni.gov.uk/Corporate_Services/Publications.
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5.27

5.28

e equity/natural justice vis-a-vis the first party right of appeal;

e enhanced third party participation in the planning system;

e more accessible/relevant than judicial review — a reduction in the number of judicial reviews;

e enhanced decision-making through the availability and exercise of the third party appeal
process;

e anincentive to good practice among applicants by promoting greater consultation with third

parties before applications are submitted;
e swifter decisions in the knowledge that third party appeals would be available; and

e increased public confidence in the planning system.

Some supporters of third party appeals have also expressed the view that when councils become
the primary decision-makers in relation to planning applications, the need for third party appeals
would be reinforced, as there would be potential for greater inconsistency of decision-making than
exists under the current unitary planning system. They were also concerned about the level of
professional planning expertise that would be available to councils and expressed concern that
planning decisions would be more open to greater ‘non-planning/political’ influence, as well as to

the possibility of corruption.

The RIA was unable, however, to quantify the potential benefits of introducing third party appeals
as in many cases the benefits were based upon the perceptions of consultees and were difficult to

validate one way or the other.

Potential Implications of Third Party Appeals

5.29

The RIA was able to make an assessment of the cost and impacts third party appeals could have
upon the planning system. This was related to experience in the Republic of Ireland and based on
model third party appeals systems where reasonable assumptions were made about key features.
From this, there are definite conclusions that can be drawn if third party appeals were to be

introduced:

e there would be a net cost to the public purse;

o there would be a time lag in the final decision on all planning applications to enable third

parties time to appeal;

o there would be further time required to reach a final decision on those planning applications

which are subject to a third party appeal;

o there would be a need for additional staff for both planning authorities and the Planning

Appeals Commission;
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5.30

5.31

o there would be greater uncertainty as to the outcome of the planning process; and

o there could be, as a consequence of all these, a potentially adverse impact upon investment
and the economy.

As regards a specific need for third party appeals when there are local planning authorities, the
transfer of planning functions to councils will restore local democracy to the Northern Ireland
planning system. Councils responsible for decision-making will take account of the views of local
people on planning matters before decisions are made and justify their decisions to their
electorate. There will be greater local ownership of plans and policies produced locally and
strengthened opportunities for third party involvement arising from planning reforms. In addition,
the proposed planning system will be designed with checks and balances, both at local level
through appropriate governance regimes designed as part of the new local government structures,
and at regional level through arrangements for oversight of the planning system by the
Department, which will address concerns about the integrity of local planning authority decision-
making. The planning system in Northern Ireland post-RPA will also have the same level of
expertise available to it that it does now, as staff will transfer with the functions.

The Department’s policy has also been to ‘front load’ the planning system with opportunities for
third party engagement and to extend the openness and transparency of planning processes. These
opportunities are already wide-ranging and will be further enhanced by the planning reform
proposals in this paper, particularly in relation to the proposal to introduce a statutory requirement
for pre-application consultation between prospective applicants and communities on applications
for regionally significant and major development.

Conclusion

5.32

In light of its assessment of the likely impacts of the introduction of third party appeals upon the
planning system and its objectives for planning reform, which include more proportionate
processes, a “front loaded’ planning system and greater speed and efficiency in decision making,
the Department, at this stage, is not proposing to make provision for third party appeals in the
current package of reforms to be brought forward by 2011. However, it is keen to take this
opportunity to obtain the views of all stakeholders on this issue and will fully consider those

views before a final decision is reached.

Question 67
Should provision for third party appeals be an integral part of the NI planning

system or not? Please outline the reasons for your support or opposition.
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Question 68

If you do support the introduction of some form of third party appeals, do you
think it should an unlimited right of appeal, available to anyone in all
circumstances or should it be restricted?

Question 69

If you think it should be a restricted right of appeal, to what type of proposals

or on what basis/circumstances do you think it should be made available?
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As part of the reform programme the Department is reviewing existing enforcement
provisions to ensure they are sufficiently robust, while also considering whether any new
proposals, similar to those recently introduced in Scotland, should be developed for
Northern Ireland. This chapter also considers the arguments for and against introducing a
criminal offence for commencing development without planning permission.

Introduction

6.1  Currently the Department is responsible for carrying out enforcement as part of its development
control function. The Department’s key objectives for planning enforcement are to bring
unauthorised development under control; remedy any undesirable effects of unauthorised
development, including, where necessary, the removal or cessation of unacceptable development;
and take legal action, where appropriate, against those who ignore or flout planning legislation.
All enforcement functions and responsibilities will transfer from the Department to district

councils when the Review of Public Administration (RPA) is implemented.

6.2  All alleged breaches of planning control are investigated. While the Department seeks to remedy
breaches of planning control, where possible, if an individual fails to comply the Department may
seek to prosecute the offender through the Courts. The Department’s enforcement powers are
discretionary and enforcement action is taken having regard to the development plan and any

other material considerations.

6.3  The Department continues to use and consolidate its existing enforcement powers (annex 7
contains a list of the most recently introduced powers®) which, in general, are wide-ranging and
for the most part now parallel those in Great Britain. However, in addition to reviewing the
provisions to ensure they are sufficiently robust, this chapter also considers whether new
proposals, similar to those recently introduced in Scotland, should be developed for Northern
Ireland.

= Contained in the Planning (Amendment) (Northern Ireland) Order 2003 and the Planning (Reform) (Northern Ireland) Order 2006.
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Multiple Fees for Retrospective Planning Applications

6.4

The Department considers that, generally, there is no good reason why applications for planning
permission should not be made prior to a development commencing. It is the responsibility of
anyone undertaking development to familiarise themselves with the relevant regulatory controls,
which are not confined to planning, and to comply with them. Although planning law allows
retrospective applications, this facility can be, and is, abused when it should be the exception, not

the norm.

Proposal

6.5

As part of a wider review of the funding of the planning regime, and as a means of discouraging
development without planning permission, the Department is again considering charging a greater
or multiple of the normal fee for retrospective planning applications however they might arise,
including as a result of enforcement action or following an appeal against an enforcement notice.
This would be a premium fee to deter commencement of development prior to submitting a
planning/consent application and as a means of encouraging developers to seek relevant

permission/consent at the appropriate time.
Question 70
Do you agree that a premium fee should be charged for retrospective planning

applications and, if so, what multiple of the normal planning fee do you think it

should be?

Notification of Initiation of Development and Completion of Development

6.6

6.7

New provisions have recently been introduced into Scottish legislation relating to Notification of
Initiation of Development and Completion of Development. These provisions require developers
to submit a start notice to the planning authority notifying it of their intention to commence
development and that they have met any pre-conditions. The developer is further required to
notify the planning authority when certain agreed stages of the development are completed, and
again when the entire development is complete. This requirement for self-monitoring enables the
planning authority to monitor compliance with conditions throughout the development process
and to identify and address any breaches of planning control (where it so wishes) at an earlier
stage.

The Scottish government considers the advantages of such powers are that they would give more

control to the planning authority, act as a deterrent against breaches of planning control and give
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more confidence to the public that arrangements are in place to allow monitoring of ongoing
development. The Scottish government also considers this measure encourages proactive
enforcement as a means of dealing with breaches of planning control quickly and efficiently,
while placing a minimal requirement on the development industry to submit the relevant
notifications. Although these recent Scottish provisions have been introduced by primary
legislation, they have yet to be commenced and it is the Department’s view that the practicalities
and outcomes of the Scottish experience would need to be examined carefully before reaching
conclusions as to the appropriateness of similar provisions for Northern Ireland. In particular, the
Department would wish to consider the resource implications and to explore the potential for
closer links with the building control notification system, and any benefits that might come from
this, particularly as both functions (not just building control) will be the responsibility of district

councils post-RPA.

Question 71

Do you think the Department should consider developing firm proposals for
introducing powers similar to those in Scotland, requiring developers to notify
the planning authority when they commence development and complete agreed

stages?

Fixed Penalty Notices

6.8  The Planning etc. (Scotland) Act 2006 introduced powers for planning authorities to issue Fixed
Penalty Notices, giving a person the opportunity to pay a penalty as an alternative to prosecution
in cases where they are in breach of an Enforcement Notice or fail to comply with a Breach of
Condition Notice, subject to certain conditions being met. The Scottish government considers a
key advantage is that it provides an alternative to the costly and potentially lengthy process of

seeking a prosecution through the Courts.

6.9  The introduction of such provisions in Northern Ireland, however, requires careful consideration:
for example, how would the penalties be set and what criteria would be used when deciding when
a Fixed Penalty Notice would issue as opposed to proceeding to prosecution. The Scottish

approach simply sets out the level of fixed penalty® in respect of breach of an Enforcement

* The Scottish Government proposes that the level of the penalty imposed by a Fixed Penalty Notice should be set at £2,000 for a Fixed Penalty Notice

issued in respect of failure to comply with the requirements of an Enforcement Notice and £300 in respect of a Breach of Condition Notice. There will
be a reduction of 25% where a fixed penalty is paid promptly. This level of fixed penalty would be in keeping with established legal precedents in
respect of Fixed Penalty Notices issued under other legislation where the maximum fine does not exceed 30% of the maximum that can be imposed on
summary conviction in court.
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Notice or Breach of Condition Notice. A single Fixed Penalty Notice may be issued in respect of
any breach. As with the other provisions referred to above, the Scottish proposals on Fixed
Penalty Notices have yet to be commenced and the Department would wish to examine the
outcomes of the Scottish experience before reaching any conclusions on the appropriateness of

similar provisions for Northern Ireland.

Question 72
Do you think the Department should consider developing firm proposals for

introducing Fixed Penalty Notice powers similar to those in Scotland?

Criminalisation of Development Without Planning Permission

6.10

6.11

6.12

There are already a number of instances where it is an offence to commence development without
the Department’s consent, e.g. the unauthorised demolition, alteration or extension of a listed
building, or the demolition of an unlisted building in a conservation area. These offences arise
from the immediate breach of planning law and are known as ‘immediate offences’ (see those
asterisked in annex 8 which lists offences). In most planning enforcement cases, however, the
offence arises from non-compliance or contravention of a notice: e.g. an Enforcement Notice or

Breach of Condition Notice and are known as ‘indirect offences’.

Prior to suspension of the Northern Ireland Assembly in 2002, the Assembly’s Environment
Committee sought the inclusion of universal criminalisation of development without planning
permission in what later became the Planning (Amendment) (Northern Ireland) Order 2003. The
Committee was concerned about the disregard by some developers for the requirement to obtain

planning permission prior to commencing development.

Following suspension, the then Minister of the Environment, Angela Smith MP, concluded that
further work was needed to determine whether a robust case could be made for a new criminal
offence. A benchmarking exercise?’ of planning enforcement in Northern Ireland was carried out
against the position in a sample of nine local planning authorities throughout Great Britain,
including an assessment of the case for criminalisation. This report made a number of ‘best
practice’ recommendations and concluded that criminalisation of development without planning
permission should only be contemplated when effective use was being made of existing

enforcement powers. The Department decided that it would review the case for introducing a new

27

‘Benchmarking of Planning Enforcement’ report was published in October 2005.
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criminal offence when the report’s recommendations had been implemented and the effective
application of the current enforcement powers had been realised.

6.13  While there are no universal criminalisation provisions in other UK regions, it is a criminal
offence in the Republic of Ireland (Rol) to commence development without first having obtained
planning permission?®. However, the planning regime in the Rol is very different to that in
Northern Ireland. The Planning (NI) Order 1991 provides a very extensive system of enforcement
powers designed around the fact that it is generally not an offence to commence development
without planning permission. It includes powers to require the submission of retrospective
applications to regularise development. The enforcement system in the Rol is more limited
because it is an offence to carry out unauthorised development — for instance there is no right to an
enforcement appeal hearing. Moreover, even with criminalisation, provisions are still required in

the Rol for enforcement action to be taken to remedy a breach of planning control.

Arguments in Favour of Criminalisation

6.14 A consultation paper on the Review of Planning Enforcement in England (2002) assessed the case
for and against criminalisation. The paper concluded that the main advantages of universal

criminalisation are that:

e it would clarify the uncertainty about the current status of unauthorised development;
e it would send a clear signal that development without permission would not be tolerated;
e it would provide a means to tackle short-lived breaches effectively; and

e it would provide a stronger deterrent.

Arguments Against Criminalisation

6.15 However, the English Review also highlighted the following disadvantages:

e the margins between lawful and unlawful development are not clear-cut. The planning system
provides for permitted development rights, the accrual of lawfulness of development over
time, questions as to when a change of use is material, the nature of ancillary uses, and so on.
Whilst these help to ensure that the planning system as a whole is not burdened with
unnecessary regulation, they inevitably introduce elements of uncertainty. Under the current
arrangements, the onus is on an appellant/offender to prove, on the balance of probability, that
there has been no breach because what he is alleged to have done has either not taken place or

» Section 151 of the Planning and Development Act 2000.
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6.16

is lawful. Criminalisation would shift that burden of proof from the appellant/offender to the
planning authority, which, as in any other criminal proceedings, would need to prove ‘beyond
reasonable doubt’ that a breach had occurred. Given the complex nature of the planning
system and the reliance which may need to be placed on the precise nature of the planning
history of a particular site, satisfying the criminal burden of proof may prove extremely
difficult and therefore make enforcement less rather than more effective. Unsuccessful

convictions would only serve to undermine confidence in the planning system;

e criminalisation could encompass all breaches of planning control, no matter how minor or
trivial. Whilst it might be possible to distinguish certain breaches as being more significant
than others, to do so would present very real difficulties and introduce further uncertainty.
Without such caveats even someone who unwittingly committed a very minor breach of

planning control could (on successful prosecution) find that they had a criminal record; and

e itis debatable whether Magistrates Courts are a suitable forum within which to argue the fine
technicalities of planning legislation; and indeed, they might become overburdened by the

additional caseload.

In the Northern Ireland context there may also be reservations on how criminalisation would
merge with the existing planning legislative framework in practical terms: for example, there is no
distinction drawn in the Planning (NI) Order 1991 between serious and less serious breaches of
planning law. In addition, the Planning (NI) Order 1991 is built around a framework where
generally it is not an offence to commence development without planning permission: to introduce

such an offence may require an additional full and detailed review of this complex Order.

Conclusion

6.17

The creation of a new offence requires careful consideration as it is one that is likely to have many
consequences, both in terms of the possible resource implications of policing it and, of course, for
individuals who have breached planning control. Any extension of the criminal law needs to be
very clearly justified. It is clear from the preceding paragraphs that a number of issues remain to
be considered about the effectiveness of criminalisation in terms of benefits to the Northern
Ireland planning system. It would be important that any proposed criminalisation measure should
focus on wilful breaches of planning control as opposed to accidental breaches. The Department
believes that, given all the other enforcement tools available, the need for criminalisation where
development proceeds without planning permission must be clearly demonstrated before it should
proceed. A comprehensive and detailed policy review, including public consultation, would be
necessary to determine not only the implications of the policy (not least the raised public

109



6.18

expectations it might bring) but also the wider policy and legislative framework within which any
new provision would operate.

The preceding paragraphs are intended to give some detail on the advantages and disadvantages of
universal criminalisation. We wish to gauge current public opinion on the whole issue. The way
forward and possible legislative implications (including timescales) can then be revisited post-
consultation from a better informed position and in the context of the wider emerging reform
programme. At present, primary legislation of the Assembly to introduce or amend criminal

offences or penalties would require the consent of the Secretary of State.

Question 73

Do you think the Department should give further consideration to making it an
Immediate criminal offence to commence any development without planning

permission?

110



Chapter 7 - Developer Contributions

There has been much debate in recent years, particularly in Great Britain, in relation to
increasing the levels of contributions which should be required from developers to support
infrastructure provision. This has been on the basis that the public might share in the
uplift in land and development values arising from the granting of planning permission
through financial contributions from developers to the provision of infrastructure needed
for social and economic development. In general, while the UK property and development
industry has accepted this principle, there has been sustained debate regarding the level of
contribution and the most appropriate mechanism under which contributions should be

secured.

Introduction

7.1

7.2

7.3

The Executive has set out a range of priorities for Northern Ireland’s economic and social
development. It is recognised that increased investment in necessary supporting infrastructure
will be required to ensure that development is delivered on a structured and sustainable basis.
While the Investment Strategy for Northern Ireland 2008-18 (ISNI) sets out an ambitious target to
deliver £20 billion of new infrastructure®, it acknowledges a legacy of under-investment in the
past. Particular attention is drawn to the pressing need for investment in transport, schools,

healthcare estate, water and sewerage systems.

The basis of the case for seeking increased developer contributions is that the granting of planning
permission will almost always increase the value of the land to which the permission relates. As
the granting of that permission comes from the public sector it is argued that the public has a right
to share in this increase in value, or development gain, brought about by the granting of planning
permission and to use this to contribute to the cost of infrastructure needed to support

development growth.

The concept of developer contributions in Northern Ireland is not entirely new. Planning Policy
Statement (PPS) 1 (General Principles)® currently identifies that contributions from a developer
may be required: for example, where a proposed development requires the provision or

improvement of infrastructural works over and above those programmes in development plans;

29
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Available at http://www.pfgbudgetni.gov.uk/index/investment-strategy-for-northern-ireland.htm.

PPS1 General Principles DOE March 1998 available at http://www.planningni.gov.uk/AreaPlans_Policy/PPS/pps1/PPS1.pdf
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where a programme scheme needs to be implemented earlier; or where a proposed development is

dependent upon the carrying out of works outside the site.

7.4 These contributions can be secured either through conditions attached to planning permission or
through a negotiated, legally binding planning agreement, commonly referred to as an ‘Article 40
agreement’,*! which is also binding on future owners or occupiers of the land. In all cases,
conditions and agreements must relate to the development to which the application for planning
permission relates. If there is a choice between imposing planning conditions or entering into an
Article 40 agreement, the Department will normally impose conditions as they are simpler to
administer and allow the applicant an opportunity to appeal, whereas an Article 40 agreement is
entered into voluntarily and is legally binding. These powers are not exercised extensively, with

an average of about 10 such agreements concluded each year in Northern Ireland.

7.5  While an Article 40 agreement has the advantage of being able to address complex matters there
are a number of issues which can present difficulties to the parties involved. For example,
because such agreements are secured through negotiation they require particular skills and the
process can be both resource intensive and potentially lengthy as both sides normally require legal
advice. Where an Article 40 is considered necessary it is a material consideration in determining
a planning application and therefore has to be completed before a decision can be made on the

granting of planning permission.

7.6 Recently in Northern Ireland, attention has focused on investigating how Article 40 powers might
be used to secure contributions towards social housing following the publication of the Semple
Review®. The Department is committed to taking forward work on this important issue with the
Department for Social Development, commencing with a review of PPS12 (Housing in
Settlements) and investigation of the operational considerations associated with implementing a

revised policy.

Position in Great Britain and Republic of Ireland

7.7 In Great Britain local authorities have powers® similar to Article 40 but make more extensive use
of them in securing contributions from developers than is currently the case here in Northern

Ireland. However, recent research has shown that the exercise of powers by GB authorities is far

8 Under Article 40 of the Planning (NI) Order 1991 any person who has an estate in land may enter into an agreement with the Department.

32

Review into Affordable Housing (April 2007) by Sir John Semple available at www.dsdni.gov.uk

8 In England and Wales the equivalent powers to Article 40 are set out in section 106 of the Town and Country Planning Act 1990 and in Scotland in
section 75 of the Town and Country Planning (Scotland) Act 1997 (augmented with other powers in relation to local government and roads).

Reference is therefore frequently made to “section 106 agreements’ and ‘section 75 agreements’ in these jurisdictions.
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7.8

from uniform with wide variations in practice.*

In the Republic of Ireland developers may be required by the local planning authority to
contribute to the cost of providing public infrastructure and facilities that benefit development in
their area®™. The basis for determining such a contribution is formally set out in a contribution
scheme. These developer contributions are in addition to powers relating to affordable housing,
under which contributions may be sought from developers in the form of land, housing units and

financial sums.

Community Infrastructure Levy

7.9

7.10

7.11

In order to secure increased developer contributions, the Westminster government had proposed to
introduce a UK-wide tax, known as the Planning Gain Supplement (PGS), which was intended to
capture a proportion of any development gain caused by an increase in the value of land following
the granting of planning permission. While PGS would have been applied on a UK-wide basis,
the intention was that all revenue raised within a devolved administration would have been

returned to that administration.

In October 2007, following objections from the property and development industry in GB, the
government withdrew plans to introduce legislation for PGS. Instead, powers to introduce an
alternative system in England and Wales, known as the Community Infrastructure Levy (CIL),
have been included in the Planning Act 2008.% Under CIL local planning authorities (LPAS) will
be empowered to introduce a statutory planning charge on development and to use the resulting

money to support infrastructure provision.

While much of the detail on how CIL will operate will only emerge in the next few years it is
intended that the system will be plan-led, with infrastructure requirements to be funded by CIL
identified and costed as part of the local development plan process. Where a LPA chooses to
introduce the CIL, both residential and commercial development will be liable, subject to
qualifying thresholds (excluding householder development by homeowners). One benefit of the
CIL proposals is the greater degree of predictability for developers in terms of known financial
liability in advance of development. The cost of required infrastructure for the area will be

calculated at the same time as the local development plan is being prepared, with a charging

34
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'Valuing Planning Obligations in England: Update Study for 2005-06' available at
http://www.communities.gov.uk/publications/planningandbuilding/obligationsupdatestudy. 'Assessment of the Value of Planning Agreements in
Scotland between 2004 and 2007" available at http://www.scotland.gov.uk/Publications/2008/03/05114332/0. 'The Use and Value of Planning
Obligations in Wales' available at http://wales.gov.uk/topics/planning/planningresearch/publishedresearch/1847126/?lang=en

Under sections 48 and 49 of the Planning and Development Act 2000.

The Planning Act 2008 is available at http://www.opsi.gov.uk/acts/acts2008/
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7.12

7.13

7.14

7.15

schedule providing a basis for estimating the liability a certain type or size of development is
likely to attract. The calculation of a development’s CIL liability is independent of the
consideration of the planning application; however, there remains a strong link between the CIL
and the planning system given that the amount of a CIL charge is based on the information in a
planning permission, with the developer becoming liable for the payment of the CIL charge upon

the commencement of development.

The Planning Act 2008 provides that Regulations may set out what is meant by infrastructure and
lists examples of infrastructure to which CIL could be applied. These include things such as
transport and flood defences, schools, sporting and recreation facilities, medical facilities and
open spaces. To ensure that the CIL can be kept up-to-date the Act also contains a power for

Regulations to amend the list of infrastructure types to which CIL revenue can be applied.

CIL, however, will only be available to LPAs in England and Wales, meaning that no alternative
to PGS to secure increased developer contributions beyond current site-specific issues has been
proposed for either Scotland or Northern Ireland. The Scottish government has decided to
postpone a planned review of developer contributions to avoid placing additional burdens on
development at this time. In the meantime, as part of the ongoing programme of planning reform
in Scotland, it is intended to revise and update current guidance relating to planning obligations

secured under section 75 agreements and related powers.

While the Department of the Environment does not have responsibility for the provision of
infrastructure, such as roads and water, in Northern Ireland, this consultation on planning reform
provides an opportunity to take forward the debate on what is a potentially significant area for
Northern Ireland’s future development. The planning system’s role in this debate is in common
with the rest of the UK and Rol, where planning is recognised as a key mechanism through which
to secure higher levels of developer contributions, even if that infrastructure may be delivered by

other bodies.

While the approach adopted in England and Wales clearly separates the issue of affordable
housing from developer contributions to infrastructure provision, thought might be given, in the
Northern Ireland context, to the inclusion of affordable housing as an element of social
infrastructure which could be funded under a single developer contributions mechanism, rather
than as a separate process. These issues can be considered independent from the current work on

PPS12 mentioned in paragraph 7.6.
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Developer Contributions in Northern Ireland

7.16  The Department believes that it is right that developers should make an appropriate contribution
to the provision of infrastructure in order to help deliver economic growth and social
development, including new housing, in a sustainable way. There are two options identified for

securing increased levels of developer contributions:

e extended use of existing Article 40 powers; or

e development of a CIL-type levy on a regional or sub-regional basis.

Extended Use of Article 40 powers

7.17 One option is to extend the use of Article 40 powers to secure higher levels of contribution. Such
an approach could provide an increased level of funding for infrastructure provision (or particular
elements of infrastructure) within existing legislative powers, although a revision of PPS1
(General Principles), governing the use of Article 40 planning agreements, would probably be

required.
7.18 However, such an approach would have a number of operational consequences:

e each agreement continues to be agreed on an individual basis, normally involving detailed,
and potentially lengthy, negotiations which can impact on the time taken to consider and
decide upon a planning application;

e asan Article 40 agreement relates to a particular development proposal it is possible that there
would be variation in operational practices across teams managing individual planning
applications, as has been the case in GB, with any variation being potentially greater with the

transfer of planning powers under RPA,; and

e tying infrastructure provision to particular developments could mean that developers who first
develop an area may bear an unreasonable proportion of the costs for supporting infrastructure
which unlocks an area for development, compared with subsequent developments that would
enjoy the benefits of that infrastructure without having made an appropriate contribution, if

any, towards its provision.

CIL-Type Levy

7.19 Alternatively, a levy system on a regional or sub-regional basis could be considered, possibly
along similar lines to the CIL in England and Wales, which would identify key infrastructure
necessary to support Northern Ireland’s economic and social development. Such a system could
be based on identified costs for the proposed infrastructure over a given timeframe and aligned

with predicted levels of central government, and other, sources of funding. An agreed basis of
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7.20

7.21

calculation could then break down any shortfall in infrastructure funding across anticipated levels
of development, assigning a predictable financial liability against the type and level of any
proposed development. While it is not necessary at this stage of the debate to determine how
infrastructure and associated costs might be identified, future options might include development

plans, the Regional Development Strategy or the Investment Strategy for Northern Ireland.
Such a levy system could have particular benefits including:

e an equitable financial liability placed upon all development regardless of the size or nature of
the proposed development (although consideration could be given to agreed thresholds) or the
timing of its proposal;

e greater predictability of anticipated income to supplement infrastructure provision over the

longer term;

o predictability for developers in terms of assessing the financial liabilities associated with a
development as the liability could be determined at the outset rather than being dependent

upon negotiation;
e astrategic approach to managing development;
e the absence of resource intensive negotiations for the majority of developments;

e the consideration of contributions would lie outside the system for determining planning
applications with no adverse impact upon the timescales for deciding on planning permission;

and

e integration of activities across government departments in the delivery of infrastructure.
Such an approach would also have operational consequences to be considered, including:

e the time required to develop an effective system;

e determining a suitable plan or framework to determine infrastructure requirements and

costings;
o the development of a mechanism to calculate and assign financial liabilities on developers;

o flexibility to cope with different market trends or economic conditions at regional or local

level;
o legislative provision to underpin the system; and

e agreement as to which department(s) should lead on this work.
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Question 74
Do you agree that there is a case for seeking increased contributions from

developers in Northern Ireland to support infrastructure provision?

Question 75
If so, should any increase be secured on the basis of extending the use of

individual Article 40 agreements with developers on a case by case basis?

Question 76

Alternatively, should a levy system of financial contributions from developers
be investigated in Northern Ireland to supplement existing government
funding for general infrastructure needs, e.g. road networks, motorways, water
treatment works etc., in addition to the requirements already placed upon

developers to mitigate the site-specific impact of their development?

Question 77
What types of infrastructure should be funded through increased developer

contributions, e.g. should affordable housing be included in the definition?

Question 78
If such a levy system were to be introduced in Northern Ireland should it be on

a regional i.e. Northern Ireland-wide, or a sub-regional level?

Question 79
If such a levy system were to be introduced should all developments be liable to
make a financial contribution or only certain types or levels of development

e.g. residential, commercial, developments over a certain size?

Summary

1.22

The issue of developers making a greater level of contribution towards the provision of
infrastructure necessary to support economic and social development in Northern Ireland is an
area of evolving debate. The priorities of the Northern Ireland Executive, set out in the
Programme for Government and the Investment Strategy for Northern Ireland, place a significant

emphasis on the need for infrastructure provision to support economic, social and environmental
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objectives. In order to do this Northern Ireland has to address not just the current challenges in a
changing world but also the historic under-funding of such infrastructure provision over past
years. However, in considering the options, it is critical that the level of any contribution is

sustainable and facilitates, rather than deters, development.
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In order to properly reform the planning system, we need to address many of the
supporting elements that underpin the system, such as the culture, the capacity within the
system to make it work, how it is funded, audit and inspection arrangements. This chapter
looks at how all these might be addressed.

Introduction

8.1

The planning reform proposals outlined in the preceding chapters, including the fundamental
structural changes that are to be taken forward under the Review of Public Administration (RPA),
reflect the most radical changes to the planning system in more than 30 years. A number of key
factors will be critical to our success in taking forward such a huge reform agenda. These factors

or ‘enablers’ include culture change, capacity and the funding of the planning system.

Culture

8.2

8.3

As indicated at the outset of this paper, land use and development involves a complex interaction
and analysis of economic, environmental and social issues. If we are to deal with these complex
issues and successfully bring about change, it will require the development of a shared
understanding amongst stakeholders on the role and nature of the planning system - what it is
there to deliver and, as critically, what it is not — along with an enhanced appreciation and

acceptance of both the rights and responsibilities of all stakeholders.

It is clear that the revised structures for devolved delivery of planning, along with the new local
development plan system, the front loaded development management approach, and all the related
changes to permitted development, appeals arrangements and so on will be very significant.
However, changes to policies, processes and legislation will not in themselves be sufficient to
reform the planning system. The reformed planning system will require a change in attitudes
among stakeholders and development of an appropriate culture. This formal consultation process
is a critical initial step in the planning reform process: it is a means of beginning the process of

culture change for all those involved in the planning system.

Capacity

8.4

In addition to culture change, a key part of increasing effectiveness and efficiency will be ensuring

that there is sufficient capacity within the planning system. By capacity we mean that both
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8.5

8.6

8.7

8.8

planning staff and stakeholder bodies have the appropriate competences, behaviours and skills
needed to help them play their part in implementing new and revised processes. Enhancing the

capacity of all the key players and stakeholders is critical if the reforms are to be successful.

The Department is currently committed to a number of actions that directly contribute to

enhancing capacity within the existing Planning Service. These include:

e abursary scheme aimed at encouraging staff to attain professional planning qualifications;

e a Trainee Planning Assistants scheme which recruits staff as trainee planners and then moves
them to the Professional and Technical Officer grade in 3 years after they complete a HNC in
Land Administration at the Belfast Metropolitan College;

o from 1% January 2008 the Agency has committed to reimbursing planners for the fees paid to

professional bodies such as the Royal Town Planning Institute (RTPI);
e ongoing training and professional development for staff; and

e development of a structured competence-based approach to the training and development of

specialist planning staff.

The Department also contributes to a range of measures intended to enhance capacity in the wider
planning system: for example, through the continued financial support for Community Places
(formerly Community Technical Aid), which is a registered charity that provides planning,
architectural and project development services to community projects of benefit to recognised
disadvantaged communities, and involvement in a joint NILGA/Planning Working Group.

In looking ahead to 2011, the Department is working with other sectors, through the RPA
implementation structures, to explore the opportunities to enhance capacity within the system,
particularly to ensure readiness for the changes that will arise in the context of the implementation

of the RPA as well as planning reform.

In addition, for the future regime, there may be merit in exploring the options for a Planning
Delivery Grant*'/Planning Development Budget*® type approach, as a part contribution to
supporting capacity building, learning and development within the wider planning system. It may

also be appropriate to explore the role of the Planning Advisory Service®® in England and whether

37
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39

The Planning Delivery Grant, which has been in place in England since 2002 (and recently became the Housing and Planning Delivery Grant), is an
incentive grant, allocated by central government to reward authorities for performance across a range of planning related functions which contribute to
the achievement of government targets.

The Planning Development Budget is used to support a planning development programme intended to help authorities within Scotland address their
training and development needs. It is part funded by central government, with authorities also being expected to contribute.

The Planning Advisory Service is part of the Improvement and Development Agency for local government (IDeA) and provides expert advice,
support, training, various planning tools and so on to all those working in and with the planning system in England.
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there would be any appetite for, or scope to secure, support for Northern Ireland authorities,
particularly in the initial period following the transfer of functions.

8.9 Capacity requirements, particularly in the context of the RPA and reform, are not limited to
planning staff and councillors but affect many stakeholders and all aspects of the planning system.
To this end, engagement with groups such as the Construction Employers Federation, the Institute
of Directors and others could be pursued further to explore opportunities for shared stakeholder
development, enhanced mutual understanding and so on. There may also be scope for more
structured/focused work to be taken forward with professional bodies such as the RTPI and with
the local universities to ensure that the systems in place contribute to the development of the right
skills among the range of professionals involved in all planning-related disciplines. In addition, it
may be beneficial to consider options for rolling-out a wider public education/awareness process.

Any actions taken will have resource implications and these will have to be taken into account.

Engaging Communities

8.10 As indicated at the outset, a key objective in relation to planning reform is to ensure that the
planning system allows full and open consultation and engages communities. At present there are
many opportunities for communities and other key stakeholders to engage with the planning
process, whether through the preparation of policy, the development plan process or, indeed, on
individual planning applications. Ensuring that the openness, transparency and opportunity for
effective engagement continues in the future planning system is at the core of the reforms being

proposed and is critical to ensuring integrity and confidence in the planning system.

8.11 To help local communities understand and engage with the planning process, the Department will
consider how best to support communities and help contribute to building confidence in both
plan-making and development management.

Question 80

The Department invites views on how we (and other stakeholders) might
ensure that all those involved in the planning system have the necessary skills
and competencies to effectively use and engage with a reformed planning

system.

Statement of Community Involvement

8.12 A statement of community involvement (SCI) is one way by which we can clearly demonstrate
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8.13

8.14

8.15

our commitment to community involvement. The purpose of a SCI is to set out the procedures for
involving the local community, both urban and rural, in the preparation and revision of local
development plans and for consulting on planning applications. This ensures that community
groups, the voluntary sector and the wider public are aware of why community involvement in the

planning process is important and how they can become involved.

In Northern Ireland the Planning Reform (NI) Order 2006 introduced a requirement on the
Department to prepare a SCI for its development plan and development control functions. Work
on the Department’s SCI is well advanced and it is intended that this will be published in due

course.

Under the RPA the requirement to prepare a SCI will pass to each of the newly formed councils
for their development plan and development management functions. In relation to content, it is

expected that the SCI should address how the community are involved as follows:

e Preparation and revision of development plan(s). The SCI should set out the plan for
community involvement throughout the plan process, from the early stages of plan preparation
through to adoption. It should indicate the proposed methods of involvement relevant to the
community, the stage of plan preparation that it will take place and the scope of community
involvement. As indicated in chapter 3, it is proposed that a district council must have its
statement of community involvement in place and agreed by central government before any

consultation on the local development plan can begin (paragraphs 3.14 and 3.15).

e Processing of planning applications. The SCI should set out the methods by which the
public can express their views at the various stages of processing a planning application, and

after a decision has been made.

Guidance will be prepared to assist councils in the preparation of a SCI, addressing such matters
as its purpose, the content of the document and the preparation process, which will include issuing
a draft SCI for comments to be received from the public. It is proposed that the final SCI
prepared by councils will be agreed with the Department before it is published. The district
councils would also be expected to periodically review the SCI in line with the guidance on their

preparation.

Funding

8.16

Reform of the planning system will have economic consequences: for example, any extension of

permitted development rights, proposals for proportionate decision-making and for recovering

costs of consultees will affect both fee income generated and resources expended. The fee regime
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8.17

8.18

8.19

will therefore need to be reviewed and revised as necessary to take account of the changes brought
about by reform.

Likewise the impact of the RPA will require detailed work to be undertaken to profile costs and
income across proposed new council areas to ensure that each council is appropriately funded

once functions are devolved.

The Department proposes to appoint specialists in 2009 to provide expert advice on how the
planning system should be funded in light of the RPA and the proposals for reform and, in
particular, to advise on the implications for the fee regime, while also ensuring that we get as
simple and transparent a system as possible. Following this, the Department intends to issue a

consultation paper on the funding of the planning system.

With regard to the setting of fees post-RPA, the Department proposes that fees should be set
centrally for the first 3 years following transfer of responsibility of planning functions to councils.
This would ensure consistency of fees across all council areas. However, in line with the concept
of devolving power to local government, it is proposed that this arrangement would then be

subject to a full review, and consideration given to transferring fee setting powers to councils.

Question 81
Post-RPA, do you agree that central government should continue to set
planning fees centrally but that this should be reviewed after 3 years and

consideration given to transferring fee setting powers to councils?

Audit/Inspection

8.20

8.21

Another key way to demonstrate the effectiveness and integrity of the planning system will be
through governance and performance management arrangements. The role of audit, inspection,
performance management and monitoring will be critical in ensuring that planning functions are
carried out and are seen to be carried out in a clear, fair and consistent manner and that best
practice is applied across the new district councils. These functions will also be important in

providing a quality assurance service for the councils.

At present, the Department has its own planning audit function which undertakes regular reviews
of planning processes within the Planning Service. In relation to district councils, the Local
Government Auditor is currently responsible for financial and value for money audits. However,
the nature of these local government audits is very different from the planning audit function,

which focuses primarily on specialist planning issues. In light of the views expressed by political
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8.22

representatives, including the Environment Committee, industry representatives and others in
relation to the need for strong governance arrangements in relation to planning, the Department is
proposing that central government should have a statutory audit/inspection function. An audit/
inspection function of this nature could cover general or function-specific assessments of both
central and local government’s planning functions, reviewing planning processes and the
application of policy, with a focus on quality assurance, advice and the promotion of best practice.
It is the Department’s view that this approach would help to provide further assurance to the

public that the planning system is open, fair and transparent.

Question 82
Do you agree that central government should have a statutory planning

audit/inspection function covering general or function-specific assessments?

In the rest of the UK there is also a statutory requirement on local authorities to provide
performance information to central government on a range of areas, including planning. There is
clear merit in central government collating, analysing and possibly publishing NI-wide planning
information on performance, application numbers, local development plan preparation etc. This
information would also be relevant to fee setting. As part of the preparation for the return of
planning functions to district councils, planning officials will be working closely with local

government on a range of issues such as performance management.

The Next Steps

8.23

8.24

As indicated at the outset, the proposals outlined in this paper lay the foundation for an improved
planning system which the Department believes will encourage the investment Northern Ireland
needs for economic growth, creating jobs and opportunities for all, while protecting the best of our

natural and built environment.

This consultation exercise closes on 2" October 2009. Following the analysis of responses to the
consultation paper, the Department will outline the intended way forward, including identifying

which proposals require legislative change. The Department intends to work closely with all who
have an interest in the planning system and welcomes your views and comments on the proposed

measures.
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Annex 1

Planning Reform in Northern Ireland

Independent Report to the Minister for the Environment

Professor Greg Lloyd
April 2008

Introduction

In November 2007, | was appointed to provide an independent opinion to the Minister of the
Environment in the Northern Ireland Assembly Government on the medium to long-term measures that

could be taken to reform the land use planning system in Northern Ireland.

The interest in reforming the land use planning system forms part of a wider political agenda —
Programme for Government — which seeks to build a peaceful, fair and prosperous Northern Ireland.
Importantly, the Programme for Government recognises the powerful interactions between enabling
sustainable economic growth and development, promoting social and community cohesion and securing

the enhancement of natural and cultural environments.

Land use planning offers an important means of achieving these political and social ambitions. It seeks to
achieve the orderly development of land to meet the needs of Northern Ireland, to secure the strategic
mediation of the different economic, social and environmental values and interests involved in land and
property development, whilst serving as an efficient and effective governance mechanism in the wider

public interest.

This report sets out my independent opinion on what medium to long-term reform measures could be
taken to put into effect the intended and appropriate reform of the land use planning system in Northern
Ireland. The report points to the importance of not viewing the reforms as isolated events which are
detached from global economic and environmental agendas, the political and economic aspirations in
Northern Ireland, and the quality of its regional environment. Furthermore, the processes of institutional
change associated with the emerging Review of Public Administration which will lead to land use

planning becoming a local authority responsibility are important in the longer term.

The reforms of the land use planning system in Northern Ireland are intended to achieve a more efficient
system of development management and forward planning, to be more effective in delivering the
expected outcomes in terms of development and seek to promote a rounded balance of economic

development, social stability and environmental priorities. Reform seeks to promote a new respect for the
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spirit and purpose of the land use planning system in a modern Northern Ireland through an appropriate

‘collegiality’ by all those involved.

In short, a new land use planning system will facilitate the wider public interest in Northern Ireland in
meeting its future needs and aspirations. More importantly, reform seeks to sustain an active engagement
in a new land use planning system so that it can realise its role as a pivotal measure by which Northern

Ireland can achieve its stated economic, political, social and environmental ambitions.

Preparation of the report

In preparing this Independent Report | have drawn on evidence from a number of sources. | was able to
read a number of background papers prepared by the Department of Environment Planning Service, and
reports published by other departments, such as the Department of Regional Development. I have read
academic research reports and policy papers relating to the performance of land use planning, and studies
of the potential for integrating regional spatial planning with local land use planning in Northern Ireland.
I have drawn on the differential experiences associated with the modernisation of land use planning in
England and Wales, Scotland and Ireland. This evidence suggests the importance of a robust strategic
context to the land use planning system , and the case for land use planning reform rests on making those

forward planning and regulatory arrangements as effective, efficient and as transparent as possible.

A principal concern with land use planning rests on its appropriateness in a rapidly changing and
uncertain world. Importantly, however, the land use planning reforms being put into place elsewhere seek
to reflect the specific conditions of each jurisdiction and build on their individual strengths. A greater
sensitivity to space and place is considered important, and | have borne this consideration carefully in

mind in the preparation of this report.

I have benefited from a series of very productive meetings with a range of senior and operational staff in
the Department of the Environment Planning Service. This included staff at its Headquarters and
Divisional Offices across Northern Ireland. This has given me a tremendous insight into the different land
use planning and property development contexts that prevail. | have also been privileged by meetings
with senior staff in the Department of Regional Development, Department of Social Development, the
Planning Appeals Commission, Environment and Heritage Service, and the Roads Service. These
provided important insights into the particular institutional responsibilities for land use planning at
present, the ways in which the land use planning system currently works, and how the reforms must take
such institutional circumstances into account. This critical understanding is important as a key objective
for the reform of land use planning is that of seeking greater efficiency, effectiveness and consistency in

decision making across Northern Ireland.
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Importantly, | was also able to meet with key stakeholders in the different aspects of the land use
planning system including representatives from the business and property development communities,
environmental and community planning groups, and with local government. It became very clear from
these preliminary meetings that there is an almost universal recognition of the importance of land use
planning in a modern Northern Ireland. The role of land use planning is held to be an important means of
delivering the desired economic, social and environmental changes for Northern Ireland.

Whilst there are a number of concerns expressed about the perceived inefficiencies and delays in current
land use planning practices there is a marked enthusiasm to strengthen it and address its perceived
weaknesses. The stakeholders asserted that there is a valid case for reform of the land use planning
system in order to secure efficiency gains in its decision making, and provide greater consistency and
certainty for all those involved in planning and development in Northern Ireland. This general view was
expressed across the private and public sectors, and is evident at the regional and local scales of

involvement.

Current land use planning in Northern Ireland.

The various meetings and discussions | have engaged in demonstrate the highly differentiated nature of
current land use planning activities across Northern Ireland. First, there is considerable diversity in its
sub-regional economic, social and environmental characteristics. Moreover, there is a differentiated
pattern and geography of land and property development pressures. These features need to be taken
explicitly into account in the land use planning reforms. It suggests the need for robust strategic planning

to guide the public interest and to allow for the mediation of local circumstances.

Second, my discussions and observations reveal a fragmented set of existing economic development
agendas, social and community regeneration ambitions and environmental priorities. This is reflected in
the divisions between Ministerial portfolios, Departmental responsibilities, within Departments and
across Departments, and in the ‘“arms length’ relations between agencies that fall within the broad remit of
land use planning. The responsibilities, for example, with respect to regional development, community
regeneration and land use planning sit in different Departments. Across this inter-departmental spectrum
policy and operational activities are not necessarily fully integrated. This not only applies to putting
policy priorities into practical effect, but also in the processes associated with critical learning about new
planning and development issues. This will be important in achieving the necessary culture change in

land use planning reform. Agencies engage with land use planning at a distance, and discussions tend to

be very formal and administrative in character.

The land use planning world and its relationship with regional planning, community regeneration and

environmental management is changing very rapidly and there is a very strong case for promoting a
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greater collegiality of understanding of planning options to promote the public interest in Northern
Ireland. In order to establish a modern land use planning system in Northern Ireland these institutional
arrangements should be reviewed so as to achieve more efficient governance, a better fit between the
strategic regional and sub-national levels of decision-making, and to establish greater consistency and

certainty for all decision-makers concerned.

Land use planning reform must include creating a robust strategic planning framework which asserts what
is understood as the public interest in the context of Northern Ireland as a whole, and thereby facilitate the
positive articulation of local decision making by local authorities where economic, social and
environment matters can be mediated in the localised public interest. Appropriate institutional working is
an essential pre-requisite to implementing the new land use planning system within central government
itself, and certainly is a requirement for deliberative action between central and local government where
the execution of planning will take place. It will contribute also to the effective transfer of land use
planning to local authorities in 2011. This would also promote better understandings with a diverse

private sector and across the different localities of Northern Ireland.

Scope of land use planning reform in Northern Ireland

The nature and scope of the intended land use planning reform in Northern Ireland is ambitious. This is a
result of the contextual ambitions associated with political agendas for achieving economic development,
the implementation of the Review of Public Administration and its associated devolution of land use
planning together with the extent of reforms themselves. In effect, these serve to create what may be
considered to be a new land use planning system in Northern Ireland. This point alone suggests that what
is being considered here in terms of land use planning reform goes beyond what has been attempted, for
example, in England, Wales and Scotland. There the reforms seek to improve the efficiencies in decision
making, effectiveness in delivery and to promote more active engagement in land use planning. Further,

the reforms are able to build on a longer established local government experience with land use planning.

In Northern Ireland, however, the intended reforms to the land use planning system are primarily
concerned to improve the efficiencies in its decision making, to secure greater effectiveness in the
delivery of society and planning objectives, and to promote more active engagement by stake-holders in
its various processes. These gains are paramount in devising a land use planning system appropriate to the
needs of Northern Ireland, and will provide the foundations for the subsequent transfer of planning

functions to local government.

A general criticism of the land use planning system in Northern Ireland is that it is rests on its processes
rather than its outcomes. First, this reflects the very distinct history of experience